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The National Corporation Reporter, calls 
attention to the recent decision by the Su- 
preme Court of Illinois of People v. Williams, 
as involving a new and novel principle of law. 
The question there was whether one who has 
been duly appointed or elected to a municipal 
office, which he is qualified to hold, can be 
compelled by mandamus to accept the office, 
and the decision was in the affirmative. It 
seems that the point has never been passed 
upon by any American tribunal, and natur- 
ally-enough, perhaps. The average American 
is quite willing to sacrifice himself in the serv- 
ice of his country or the people, without legal 
compulsion. There are, however, numerous 
early English authorities on the subject in 
which the principle is asserted that by the 
common law it is the duty of every person 
having the requisite qualifications elected or 
appointed to a public municipal office to ac- 
cept the same and that a refusal to accept 
such office is punishable. And later English 
decisions adopted mandamus as an appropri- 
ate remedy in such cases. In the Illinois 
case referred to, the office in question was 
that of town clerk and the matter was compli- 
cated by the fact that the Illinois statutes de- 
clare that if any person, elected to the office 
of town clerk, refuses to serve, he shall for- 
feit to the town the sum of _ twenty- 
five dollars. It was argued that the 
legislature having provided a penalty for 
the refusal to accept the office, that remedy 
is exclusive, and that a payment of the pen- 
alty imposed was intended to be in lieu of the 
service. We cannot, said the court, concur 
in this view. ‘The purpose of imposing the 
penalty was to enforce the acceptance of the 
oflice, and performance of its duties ; and the 
statute cannot be construed as intending that 
the person chosen should be discharged from 
the duty by payment of the penalty, and 
thereby the purposes of the creation of the 
office frustrated, and the public duty remain 
unperformed. It is to be presumed that, had 
the legislature intended that the payment of 
the fine should be in lieu of the service, they 
would have so enacted, and, not having done 
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so, the duty remains, notwithstanding the im- 
position of the fine or penalty. 





The disposition of the property of relatives, 
devisees and legatees, perishing in the same 
calamity, has long been a perplexing question 
under the English common law. Under the 
civil law there is no room for dispute on the 
subject, it being the invariable rule of the 
civilians that when a parent and his grown 
child perish together, the manner thereof be- 
ing unknown, the child shall be supposed to 
survive the parent. According to the Roman 
law the presumptions were never in favor of 
contemporaneous death. If a father and his 
son perished in the same baftle or shipwreck, 
the son above the age of puberty was pre- 
sumed to have survived his father; under 
that age to have predeceased him. This was 
upon the idea that in the former case the son 
was usually stronger, in the latter case 
weaker, than his father. Soif persons perish- 
ing in the same disaster were all under fifteen, 
the presumption of survivorship was with the 
elder ; if all were over sixty, with the younger. 
Similarly the wife (being of the weaker sex) 
was presumed to have yielded first to the 
common peril. 

In 1767 Gen. Stanwix, sailed from Dublin 
for London, accompanied by his wife and by 
his adult daughter of an earlier marriage, 
who was his only child. The vessel, its pas- 
sengers and crew, were all lost in a storm. 
Gen. Stanwix having made no will, the dis- 
posal of his estate—depending upon priority of 
death as between him and his daughter—lay 
between his uearest surviving relative, Connor, 
a nephew and his daughter's nearest surviving 
relative, Holmes, her mother’s brother. Had 
there been witnesses to the catastrophe, who 
could have testified to circumstances from 
which an inference of survival for even a mo- 
ment could have been drawn, the problem 
would have been solvable. But there was no 
survivor, there was no evidence and the in- 
genious arguments of counsels on both sides 
were based only on conjectures, for they 
could find no precedents in the common law 
reports up to that time. Lord Mansfield be- 
fore whom the litigation came, said there was 
no legal principle upon which he could render 
a decision, and upon his reccommendation the 
case was compromised out of court. 
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Mr. William W. Wight, of the Milwaukee 
bar, has written an exceedingly interesting 
monograph on this subject under the title of 
‘‘Lord Mansfield’s Undecided Case,’’ in 
which after discussing the Stanwix case, he 
reviews all the English and American decis- 
ions from the earliest period to the present 
time. He says that ‘‘had the common law 
been quick to grasp presumptions even though 
‘tremulous,’ had Lord Mansfield been willing 
to recruit the common law from the code of 
Justinian, a ready and, it is claimed, a just 
untying of the Stanwix knot was afforded.’’ 
This pamphlet shows that the Latin countries 
of Europe—those succeeding to the language 
and jurisprudence of ancient Rome—adhere 
to the presumptions of the civil law, when the 
cases are barren of evidence; that the Teu- 
tonic nations generally adopted the presump- 
tions of contemporaneous demise, and that 
England after oscillating somewhat aimlessly 
between both finally discarded each and in- 
sisted on proof. Mr. Wight makes a careful 
review of all the American cases, many of 
which are full of interest. The latest case he 
records is that of the Ehle estate, where Abra- 
ham Ehle and his son James with his wife 
and three children were all burned to death 
at their residence in Greenbush, Wisconsin, 
in 1886. Determination of the order of their 
deaths was rendered necessary by the lan- 
guage of the will of Abram Ehle by which he 
devised all his real estate to his son James 
for life, with remainder to the latter’s three 
children in fee, provided that, if any grand- 
child died before majority the survivors or 
survivor were to take the deceased’s portion. 
The rule adopted by the Supreme Court of 
Wisconsin, in deciding this cause was, that 
all such cases were to be determined upon 
their own peculiar facts and circumstances 
whenever the evidence was sufficient to sup- 
port a finding of such survivorship; but, in 
the absence of any such evidence, the ques- 
tion of such survivorship was necessarily to 
be regarded as unascertainable and the rights 
of property to be ‘‘determined as if death oc- 
curred to all at the same moment of time.’’ 
That this proposition is abundantly fortified 
by the authorities is incontestable, being prob- 
ably the law in all the States except Louisi- 
ana and California. But many will agree 
with the contention of Mr. Wight ‘‘against 
the principle of determining rights of prop- 





erty ‘as if? something were true which all 
know to be untrue. In the doubtful case of 
Mrs. Ehle and her three children the pre- 
sumption of her survivorship would have been 
reasonable, would have been probable in the 
course of nature, and the chances are, to say 
the least, even that it might have been the 
fact.’’ 








NOTES OF RECENT DECISIONS. 


Haseas Corpus—Frperat Courts—Con- 
vicTion BY State Court.—In Ez parte 
Frederich, 13 S. C. Rep. 793, decided 
by the United States Supreme Court, 
a prisoner was convicted in a State court of 
murder in the first degree, and sentenced to 
death. The State Supreme Court, however, 
considering the evidence insufficient to show 
murder in the first degree, reversed the judg- 
ment and remanded the case, with directions 
to allow the verdict to stand, and enter a new 
judgment thereon for murder in the second 
degree, which was done. Thereupon the 
prisoner applied to a federal court for a writ 
of habeas corpus on the ground that his con- 
finement was without due process of law, 
and contrary to the provisions of the four- 
teenth amendment to the constitution of the 
United States. It was held that the federal 
court had a discretion either to grant the writ, 
or to require the prisoner to take a writ of 
error to the State Supreme Court, and, in 
case its judgment was against him, to have 
the same reviewed on writ of error from the 
Supreme Court of the United States, and that 
the court properly exercised its discretion in 
pursuing the latter course. 

When one imprisoned under a sentence of 
a State court claims that such sentence vio- 
lates his rights under the constitution or laws 
of the United States, it is the general rule, 
and better practice, in the absence of special 
circumstances, to require him to seek a re- 
view of the judgment by writ of error, instead 
of resorting to a writ of habeas corpus. Mr. 
Justice Jackson said, inter alia: 


As was said by this court, speaking by Mr. Justice 
Harlan, in Ex parte Royall, 117 U. 8. 241, 252, 268, 6 
Sup. Ct. Rep. 784, 741, “‘where a person is in custody, 
under process from a State court of original jurisdic- 
tion foran alleged offense against the laws of such 
State, and it is claimed that he is restrained of his 
liberty in violation of the constitution of the United 
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States, the circuit court has a discretion whether it 
will discharge him, upon habeas corpus, in advance 
of his trial in the court in which he is indicted; that 
discretion, however, to be subordinated to any special 
circumstances requiring immediate action. When 
the State court shall have finally acted upon the case, 
the circuit court has still a discretion whether, under 
all the circumstances then existing, the accused, if 
convicted, shall be put to his writ of error from the 
highest court of the State, or whether it will proceed 
by writ of habeas corpus summarily to determine 
whether the petitioner is restrained of his liberty in 
violation of the constitution of the United States.” 

The office of a writ of habeas corpus, and the cases 
in which it will generally be awarded, was clearly 
stated by Mr. Justice Bradley, speaking for the court 
in Ex parte Seibold, 100 U.S. 371, 375, as follows: 
“The only ground on which this court, or any court, 
without some special statute authorizing it, will give 
relief on habeas corpus toa prisoner under convic- 
tion and sentence of other court, is the want of 
jurisdiction in such court over the person or the cause, 
or some other matter rendering its proceedings void. 
This distinction between an erroneous judgment, and 
one that is illegal or void, is well illustrated by the 
two cases of Ex parte Lange, 18 Wall. 163, and Ex 
parte Parks, 93 U.S.18. In the former case we held 
that the judgment was void, and released the prisoner 
accordingly; in the latter, we held that the judgment, 
whether erroneous or not, was not void, because the 
court had jurisdiction of the cause, and we refused to 
interfere.” The reason of this rule lies in the fact 
that a habeas corpus proceeding is a collateral attack, 
of a civil nature, to impeach the validity of a judgment 
or sentence of another court in a criminal proceeding, 
and it should therefore be limited to cases in which 
the judgment or sentence attacked is clearly void, by 
reason of its having been rendered without jurisdic- 
tion, or by reason of the court having exceeded its 
jurisdiction in the premises. 

It is saidin Ex parte Royall, supra, that after a 
prisoner is convicted of acrime in the highest court 
of the State in which a conviction could be had, if such 
conviction was obtained in disregard or in violation of 
rights secured to him by the constitution and laws of 
the United States, two remedies are open to him for 
relief in the federal courts: He may either take his 
writ of error from this court, under section 709 of the 
Revised Statutes, and have his case re-examined in 
that way on the question of whether the State court 
has denied him any right, privilege, or immunity 
guarantied him by the constitution and laws of the 
United States, or he may apply for a writ of habeas 
corpus to be discharged from custody under such con- 
viction, on the ground that the State court had no 
jurisdiction of either his person or the offense charged 
against him, or had for some reason lost or exceeded 
its jurisdiction, so as to render its judgment a nullity, 
in which latter proceeding the federal courts could 
not review the action or rulings of the State court, 
which could be reviewed by this court upon a writ of 
error. But, as already stated, the circuit court has a 
tliscretion as to which of these remedies it will require 
the petitioner to adopt. ‘This was expressly ruled in 
Ex parte Royall, supra, and has been repeatedly fol- 
lowed since that case. In the recent case of Jn re 
Wood, 140 U. 8S. 278, 290, 11 Sup. Ct. Rep. 788, after 
reaflirming the rule laid down in Ex parte Royall, the 
court added: ‘After the final disposition of the case 
by the highest court of the State, the circuit court, in 
its discretion, may put the party who has been denied 





a right, privilege, or immunity claimed under the + dation of passengers. While leaving the train for this 


constitution or laws of the United States to his writ of 
error from this court, rather than interfere by writ of 
habeas corpus.”’ 

We adhere to the views expressed in that case. It 
is certainly the better practice, in cases of this kind, 
to put the prisoner to his remedy by writ of error 
from this court, under section 709 of the Revised 
Statutes, than to award him a writ of habeas eorpus; 
for, under proceedings by writ of error, the validity 
of the judgment against him can be called in question, 
and the federal court left in a position to correct the 
wrong, if any, done the petitioner, and at the same 
time leave the State authorities in a position to deal 
with him thereafter, within the limits of proper au- 
thority, instead of discharging him by habeas corpus 
proceedings, and thereby depriving the State of the 
opportunity of asserting further jurisdiction over his 
person in respect to the crime with which he is 
charged. 

In some instances, asin Medley, Petitioner, 134 U. 
S. 160, 10 Sup. Ct. Rep. 384, the proceeding by habeas 
corpus has been entertained, although a writ of error 
could be prosecuted; but the general rule, and better 
practice, in the absence of special facts and circum- 
stances, is to require a prisoner who claims that the 
judgment of a State court violates his rights under the 
constitution or laws of the United States to seek a re- 
view thereof by writ of error, instead of resorting to 
the writ of habeas corpus. 





CaRRIERS OF PassENGERS—INJURY TO Pas- 
SENGERS—ALIGHTING AT EATING StTaTION.— 
The case of Atchinson, T. & S. F. R. Co. v. 
Shean, 33 Pac. Rep. 108, aecided by the Su- 
preme Court of Colorado, well illustrates the 
strictness of the rule requiring a carrier to 
provide for the safety of its passengers. It 
was held that where a train stops at an eat- 
ing station, and there is a track between the 
train and the station, a passenger alighting 
from the train has the right to assume that 
the railroad company will so regulate its 
trains that its tracks between the car and the 
eating station platform will be safe for him 
to pass over in going to and returning from 
the eating house, and his failure to look and 
listen for an approaching train is not negli- 
gence. Goddard, J., says: 

It is said by this court in Railroad Co. v. Hodgson, 
31 Pac. Rep. 956, 19 Colo.—: “The appellant, a com- 
mon carrier, owed a peculiar duty to the deceased, a 
passenger for hire. It was bound to exercise the 
highest degree of care and skill reasonably practicable 
inthe management ofits trains. This duty did not 
cease upon the arrival of the train upon which the 
deceased was a passenger at the place of his destina- 
tion. The company was still bound to furnish him an 
opportunity to safely alight therefrom, and to use the 
utmost care and diligence in providing for him a safe 
passage from the train to the platform of the depot.” 
The same duty, we think, is imposed upon the com- 
pany towards a passenger while, on a continuous 
journey, he is going to and returning from tbe eating 
stations provided by the company for the accommo- 
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purpose he does not cease to be a passenger, or lose 
the protection of those regulations, that the company 
is bound to provide for his safety while on its cars, or 
when rightfully upon its depot grounds. The same 
rules of law can be invoked for his protection under 
such circumstances as are afforded to passengers go- 
ing to and from its cars. Their duty in the latter re- 
spect is well settled. Railroad Co. v. Hodgson, supra. 
In the case of Railroad Co. v. White, 88 Pa. St. 333, it 
issaid: “It is the duty of the company to provide for 
the safe receiving and discharging of passengers. It 
is bound to exercise the strictest vigilance, not only 
in carrying them to their destination, but also in set- 
ting them down safely, if human care and foresight 
can doso. ‘That the deceased had a right to rely on 
the performance of such duty by the company, and 
proceed without taking the precaution to look and 
listen, and that the failure to do so is not negligence 
per se,is decided in numerous cases. To this effect 
are: Terry vy. Jewett, 78 N. Y.338; Brassell v. Rail- 
road Co., 84 N. Y. 241; Archer v. Railroad Co. 106 N. 
Y. 589, 13 N. E. Rep. 318; Jewett v. Klien, 27 N. J. 
Eq. 550; Baltimore & O. R Co. vy. State, 60 Md. 449. 
In Baltimore & O. R. Co. y. State, 60 Md., at page 463, 
itis said: ‘*And though the deceased himself was re- 
quired to exercise reasonable care, yet we may sup- 
pose that his watchfulness was naturally lessened by 
his reliance upon the faithful observance by the em- 
ployees of the defendant of such precautionary rules 
and regulations as would secure to passengers a safe 
transfer; . . and, except in the presence of im- 
mediate, apparent danger, he was authorized to act 
upon such reliance.” In the case of Jewett v. Klein, 
27 N. J. Eq. 550, it is held “‘that a person who in pass- 
ing from the depot to the train he was about to take, 
and was obliged to cross an intervening track, was not 
guilty of contributory negligence in that he did not, 
before approaching the train, look up or down the 
track to see whether there was danger from an ap- 
proaching train, and in that he approached the train 
diagonally from the platform to the station, and before 
his train had come to 4 full stop.” By the foregoing 
and other well-considered cases it is settled that a pas- 
senger on arailroad, while passing fromthe cars to the 
depot, is not required to exercise that degree of care 
in crossing a railroad track as is imposed upon other 
persons, and that he has the right to assume that the 
company will discharge its duty in making the way 
safe; and, relying on this assumption, may neglect 
precautions that are ordinarily imposed upon a per- 
son not holding that relation; and this distinction is 
to be taken into consideration in determining the 
propriety of his conduct. Under all the facts shown 
in evidence and the circumstances surrounding the 
accident, whether the person injured was guilty of 
contributory negligence at the time is a question 
within the province of the jury to decide, and one 
that the court cannot rightfully take from them. In 
addition to the cases above cited, see Warren v. Rail- 
road Co.,8 Allen, 227; Gaynor v. Railroad Co., 100 
Mass. 208; Parsons y. Railroad Co. (N. Y. App.), 21 
N. E. Rep. 145; Wheelock y. Railroad Co., 105 Mass. 
203. 





ConstituTIonAL LAaw—Jury Trirat—Jury 
or Less THAN Tweive.—In Hess v. White, 
33 Pac. Rep. 243, decided by the Supreme 
Court of Utah, it was held that a statute, pro- 
viding that in all civil actions a verdict may 
be rendered by a concurrence therein of nine 





or more members of the jury, is not in con- 
flict with the seventh amendment to the fed- 
eral constitution, providing that in suits at 
common law, where the value in controversy 
shall exceed $20, the right of trial by jury 
shall be preserved. The following is from the 
opinion of the court: 


It is apparent that the sole question here is 
whether the provision for a verdict by three-fourths of 
the jury in a civil case was a rightful subject of legis- 
lation consistent with the constitution of the United 
States, providing that the right of trial by jury shall 
be preserved. In other words, do(the words “trial by 
jury,” as used in the seventh amendment of the 
constitution, mean a jury which renders a verdict by 
the unanimous action df its twelve members? It may 
be remarked that unanimity of action was not con- 
sidered a constituent part of trial by jury by the 
framers of the California constitution of 1879, which 
provided in section 7, art. 1: ‘The right of trial by 
jury shall be secured to all, and remain inviolate; but 
in civil actions three-fourths of the jury may render a 
verdict.” This is not preserving the right of trial by 
jury inviolate if a trial by jury in acivil action requires 
unanimous action by the members of thejury. At 
the time the amendments to the constitution were 
proposed in the house of representatives by Mr. 
Madison, the original proposition applied to trial of 
crime the express qualification of unanimity for 
conviction, but did not apply the same to suits at 
common law. Atthat period unanimity of action on 
the part of the jury was not required in Scotland, and 
such a requisite had been strongly attacked in England 
by John Locke and Jeremy Bentham. Originally, 
unanimity of action had not been required, even by 
the common law of England. One ofthe qualifica- 
tions of jurors at the time of the adoption of the 
constitution was that they should be freeholders, yet 
this qualification has not been considered as a part of 
the trial by jury; but, if the words “‘trial by jury,” as 
used in the seventh amendment, means a jury trial 
with all its accustomed requisites, it is difficult to see 
how the qualification as to freeholders could be 
changed. Upon this question the Supreme Court of 
the United States has, so far as we have been referred, 
never passed. That court expressly declined to pass 
on the question in Dunphy v. Kleinsmith, 11 Wall. 
610, where this precise question was involved in an 
appeal from the territory of Montana. We are aware 
that there are decisions in large number which affirm 
that ajury must consist of twelve, and a very few 
that the action of the jury must be unanimous in civil 
cases. But we think the reasoning of the Supreme 
Court of the United States in the case of Hurtado v. 
People, 110 U. 8. 516,4 Sup. Ct. Rep. 111, 292, upon 
the phrase “due process of law,” is equally applicable 
to the case at bar. Mr. Justice Matthews said in that 
case: “The constitution of the United States was 
ordained, it is true, by descendants of Englishmen, 
who inherited the traditions of English law and his- 
tory; but it was made for an undefined and expand- 
ing future, and for a people gathered and to be 
gathered from many nations and of many tongues. 
And while we take just pride in the principles and 
institutions of the common law, we are not to forget 
that in lands where other systems of jurisprudence 
prevail, the ideas and processes of civil justice are 
also not unknown. There is nothing in magna charta, 
rightly construed, as a broad charter of public rights 
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and law, which ought to exclude the best ideas of all 
systems and of every age; and as it was the character- 
istic principle of the common law to draw its inspira- 
tion from every fountain of justice, we are not to 
assume that the sources of its supply have been 
exhausted. On the contrary, we should expect that 
the new and varied experiences of our own situation 
and system will mold and shape it into new and not 
less useful forms.”? And again: ‘‘Restraints that could 
be fastened upon executive authority with precision 
and detail might prove obstructive and injurious 
when imposed on the just and necessary discretion of 
legislative power; and while, in every instance, laws 
that violated express and specific injunctions and 
prohibitions might, without embarrassment, be 
judicially declared to be void, yet any general princi- 
ple or maxim, founded on the essential nature of law, 
as a just and reasonable expressjon of the public will 
and of government, as instituted by popular consent 
and for the general good, can only be applied to cases 
coming clearly within the scope of its spirit and pur- 
pose, and not to legislative provisions merely estab- 
lishing forms and methods of attainment. Such 
regulations, to adopt a sentence of Burk’s, ‘may alter 
the mode and application, but have no power over the 
substance of original justice.’”? This reasoning, we 
believe, is decisive of the case. ‘‘Administration and 
remedial proceedings must change, from time to 
time, with the advancement of legal science and the 
progress of society.”” Rowan v. State, 30 Wis. 129. 
One of the signs of progress is the provision for a 
verdict by three-fourths of ajury in a civil cause. 
Wherever this provision has been tried, it bas been 
found to bea distinct benefit. Such a provision is 
simply a change inthe procedure of applying legal 
remedies. It is general in its application: it is fair 
and just to all. No man’s property rights are injured 
by it, and no man can be said to have a vested right 
in the unanimous action of the jury any more than 
in the fact that a juror was anciently required to be a 
treeholder. All litigants could waive in civil trials at 
common law and under our constitution this unanimity 
of verdict. If they could waive it, then it was not 
one of the the requisites which must be preserved in 
order to preserve a jury trial in civil actions. For 
these reasons, because society progresses, and modes 
and legal procedure must change with that progress, 
because this enactment is a “just and reasonable 
expression of the public will,’ because it is calculated 
to be a great benefit to all classes of litigants, because 
it reaches justly and fairly and impartially all classes 
of men, because it is claimed only to be an infringe- 
ment of a broad and general statement in the consti- 
tution which ought not to be so narrowly construed 
as to be a bulwark against progress, we hold that this 
law was a rightful subject of legislation and this 
judgment should be aflirmed. 





PREFERRED STOCK. 


§ 1. Interest-bearing and. Guaranteed 
Stock.—What is called preferred stock, or 
preferential stock, of a corporation, is often 
confused with interest-bearing stock and 
guaranteed stock. In order to get a clear 
idea of preferred stock, it is, therefore, neces- 





sary to give some attention to interest-bear- 
ing and guaranteed stock. The better view 
is that a corporation cannot contract to pay 
interest or dividends on the shares of its 
capital stock in the excess of its earnings, 
unless expressly authorized to do so by stat- 
ute.! The reason is that a corporation can- 
not, in the absence of legislative sanction, 
divide its capital stock among its shareholders. 
A railroad company cannot, therefore, with- 
out special legislation, contract to pay inter- 
est on stock before the road: is completed or 
any income received; and a contract to do 
so cannot be enforced against the capital of 
the company.” For stronger reasons a cor- 
poration cannot, in the absence of express 
legislative authorization, guarantee divi-. 
dends on the capital stock of another corpo- 
ration at a certain rate per cent. per annum, 
and without reference to the question whether 
it should have any profits out of which to pay 
them ; for such a guaranteed annual dividend 
is merely another form of a contract to pay 
interest on shares of another company.*® Such 
a guaranty, it has been held, cannot be en- 
forced, although made to induce subscriptions 
to the capital stock of the company, and al- 
though made partly in consideration of neces- 
sary services rendered by thesubscriber to the 
corporation.‘ A railroad corporation has au- 
thority to stipulate that each stockholder 
shall be entitled to interest on sums paid on 
stock subscriptions while its road is in process 
of construction, till it is completed and goes 
into operation, payable whenever the surplus 
earnings shall enable it properly to do so. 
The reasoning is that such an arrangement 
for the payment of ‘‘interest dividends’’ is 
equitable and just, and that such payment, 
made only out of the surplus earnings not 
needed for the payment of the debts of the 
corporation or for the prosecution of its busi- 
ness, does not interfere with the rights of 
creditors, nor contravene any principle of pub 
lic policy. What is known as ‘‘preferred’’ or 
‘‘guaranteed’’ stock is usually stock in respect 
of which there is a guaranty by the corporation 

1 Pittsburgh, ete. R. Co. v. Allegheny County, 63 
Pa. St. 126; Painesville, etc. R. Co. v. King, 17 Ohio 
St. 5384; Ohio College v. Rosenthal, 45 Ohio St. 183, 22 
N. E. Rep. 665; Re Sharpe (1892), 1 Ch. 154. 

2 Painsville, ete. R. Co. v. King, supra. 

3 Memphis Grain, ete. Co. vy. Memphis, ete. R. Co., 
85 Tenn. 703, 4 Am. St. Rep. 798, 5 S. W. Rep. 52. 

4 Ibid. 

5 Richardson v. Vermont, ete. R. Co., 44 Vt. 613. 
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that the holder shall be entitled to dividends 
at a certain per cent. per annum in prefer- 
ence to other stock. Such a guaranty has 
been held to be nothing more than a pledge 
of the funds of the corporation which may be 
legally applicable to the payment of divi- 
dends,—that is, a pledge of its profits, and 
it merely creates a preference in the distribu- 
tion of its profits among its sharehold- 
ers. Hence, if it appears in any case 
that no profits have been earned, the 
holders of the preferred stock cannot main- 
tain actions against the company to en- 
force payment of the guaranteed dividends.® 
‘‘Interest certificates,’’ it has been held, are 
not ‘‘stock,’’ and do not pass in a will under 
the designation of stock.’ But, assuming 
that a corporation has power to issue shares 
which bear interest, whether there are earn- 
ings or not, such credits are, of course, 
shares, since they would be transferred on 
the books of the company like ordinary shares, 
and their holders would have the same right 
to participate in the corporate elections and 
other affairs which pertain to ordinary share- 
holders—though preferred shares may be is- 
sued with a stipulation therein that the holder 
shall not have the right to vote at corporate 
elections.* 

§ 2. Power to Issue Preferred Shares.— 
‘Shares conferring on their holders preferen- 
tial or additional rights not enjoyed by the 
holders of other shares, are called preference 
shares or preferred shares. They can only 
be created when the authority to create them 
is given by statute or charter, or by agree- 
ment between all parties interested.’’® This 
principle is undoubtedly sound, and flows 
from another principle equally plain, which is 
thus expressed by the same learned writer: 
‘*‘Unless the contrary is declared by statute, 
charter, or express contract, all shareholders 
are entitled to equal rights, and no class is 


6 Taft v. Hartford, ete. R. Co.,8 R. 1. 310, 382, 5 Am. 
Rep. 575. <A statute authorizing a railroad company 
to issue shares of stock to be applied to the payment 
of interest on installments paid in by subscribers to 
the stock, until an income should be realized from the 
road, was construed in Manice v. Hudson, ete. R. Co., 
8 Duer (N. Y.), 426. 

7 Brundage v. Brundage, 60 N. Y. 544, affirming s.c., 
65 Barb. (N. Y.) 897; 1 Thomp. & C. (N. Y.) 82; dis- 
tinguishing Clive v. Clive, Kay, 600, and Burroughs y. 
North Carolina R. Co., 67 N. C. 876, 12 Am. Rep. 611. 

8 Miller v. Ratterman, 47 Ohio St. 141, 23 Ohio L. J 


416. 
® Lind. Comp. Law (5th ed.), p. 306. 





entitled to any preference or priority over any 
other. Nor cana majority of shareholders 
deprive a minority of this right of equality.’’”” 
Constitutional and statutory provisions exist 
in many of the States regulating this power. 
By the constitution of Alabama it is provided: 
‘*No corporation shall issue preferred stock 
without the consent of the owners of two- 
thirds of the stock of said corporation.’’" By 
the constitution of Missouri, ‘‘No corpora- 
tion shall issue preferred stock without the 
consent of all the shareholders.’’” Statutory 
grants of this power,’ and statutory prohibi- 
tion of it exist; but it has been found im- 
practicable to collect them. A statutory au- 
thority to issue preferred stock does not, it 
has been held, include a grant of power to issue 
common stock.” A contract by a corporation to 
repay a loan in preferred stock which it had 
no authority to issue being a nullity, is not re- 
newed by a subsequent act authorizing it to 
issue preferred stock, but which does not em- 
power it to renew that contract." 

This doctrine has been carried to the ex- 
tent of holding that, although the registered 
shareholders consent to the issue of preferred 
shares, their action will not be allowed so to 
operate as to affect the rights of any unregis- 
tered owners of the common stock.” Accord- 
irg to the American doctrine, a corporation 
organized to carry on a business, the prose- 
cution of which may require money, has the 
implied power to borrow money and to issue 
for it any form of obligation or security that 
is not unlawful. ‘‘It may borrow from the 
stockholders in it,’* as well as from other 
parties; and it may determine and agree to 


 Jhid.; citing Hutton v. Scarborough Hotel Co., 2 
Dr. & Sm. 514 and 521, and 9 Jur. (N. 8.) 551; Ash- 
bury v. Watson, 30 Ch. Div. 376. See also, Guinness 
v. Land Corp. of Lreland, 22 Jd. 349. 

ll Ala. Const. of 1875, art. 13, § 9. 

12 Mo. Const. of 1875, art. 12, § 10. 

18 Ala. Acts, 1883-89, No. 98, p. 86. 

14 Gen. Laws Minn. 1887, ch. 49, p. 104. 

16 Covington, ete. Bridge Co. v. Sargent, 1 
(Ohio) 354. 

16 Anthony v. Household Sewing Mach. Co., 16 R. I. 
571, 5 L. R. A. 575, 18 Atl. Rep. 176. There is a useful 
note on the subject of preferred stock in 19 Am. & 
Eng. Corp. Cas. 468. Thata note given in payment 
of a subscription for preferred stock is valid, etc., see 
Magee v. Badger, 30 Barb. (N. Y.) 246. 

17 Campbell v. American Zylonite Co., 122 N. Y. 
460, Vane, J., dissenting, 25 N. E. Rep. 853 (reversing 
23 Jones & 8. 562, 3 N. Y. Supp. 822). 

#% Ourtiss v. Leavitt, 15 N. Y. 9; Kent v. Quicksilver 
Mining Co., 78 N. Y. 159, 177, per Folger, J. 


Cine. 
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borrow from them only.’’” But the issue of 
what are ordinarily known as _ preferred 
shares, that is, of shares which enjoy a pref- 
erence over the common shares in the pay- 
ment of dividends, is not a borrowing; and 
the power to raise money in this way cannot 
be’implied as a borrowing power.” On the 
other hand, the Supreme Court of Pennsylva- 
nia hold that the issuing of preferred stock 
is only a form of mortgaging the earnings of a 
corporation. It follows that a corporation 
may, if it has power to borrow money on 
bond and mortgage, as a mode of borrowing 
money, issue new shares and give to the hold- 
ers of them a preference over the holders of its 
common stock.” Inthe same line of thought, 
and in manifest opposition to the New York 
view, it is heldin Pennsylvania that an act of 
the legislature authorizing the issue of pre- 
ferred stock, does not, when accepted by the 
corporation, constitute such an alteration of 
the charter as will release the subscribers to 
the common stock from their liability as 
stockholders ;” the principle being that modi- 
fications and improvements in the charter, use- 
ful to the public and beneficial to the company, 
and in accordance with what was the under- 
standing of the subscribers as to the real ob- 
ject to be effected, do not impair the contract 
of subscription. The same court holds that 
an act of the legislature authorizing the issue 
of preferred stock, if accepted by the stock- 
holders, empowers the directors of the corpo- 
ration to issue the same, although individual 
stockholders may oppose it.* There is no 
doubt that, where the governing statute au- 
thorizes it (and probably where it does not for- 
bid it), a corporation may assume this power, 
by a clause to that effect in its articles of as- 
sociation or other instrument of incorpora- 


'% Kent v. Quicksilver Mining Co., supra. 

~” Thid. 

21 Westchester, etc. R. Co. v. Jackson, 77 Pa, St. 321, 
327. 

2 Everhart vy. Phila., ete. R. Co., 28 Pa, St. 339, 353. 

2 Jhbid. See on analogous theories, Irvin vy. Turn- 
pike Co.,2 Penn. & W. (Pa.) 466, 283 Am. Dee, 53; 
diray v. Monongahela Nay. Co., 2 Watts & S. (Pa.) 156, 
37 Am. Dee. 500; Clark v. Monongahela Nav. Co., 10 
Watts (Pa.), 864; Indiana, ete. Turnpike Co. v. Phil- 
lips,2 Penn, & W. (Pa.) 184; 2 Thomp. Corp. See. 
1278 et seq. 

“4 Curry v. Scott, 54 Pa. St. 270. These decisions are 
entitled to little respect. They were rendered at a 
time when all the institutions of Pennsylvania were 
notoriously subjeet to railroad manipulation. Com- 
pare MecManis vy. Philadelphia, etc. R. Co., 58 Pa, St. 
330. 





tion, so that a majority may order such shares 
to be issued contrary to the will of the minor- 
ity.» A limited company in England author- 
ized by its articles to issue preferential shares 
to be offered to members in proportion to 
existing shares held, and to accept surrenders 
of shares upon terms to be agreed upon, may 
issue preferential shares, as fully paid up, to 
holders of ordinary shares, in consideration 
of the surrender of an equivalent amount of 
fully paid up ordinary shares, where the sur- 
renders are bona fide, and not to enable the 
shareholder to escape liability.” So, also, a 
dictum is found by an eminent judge in an 
important case to the effect that a corpora- 
tion created by a special charter may, by by- 
laws adopted in advance of its receiving sub- 
scriptions to its stock, divide its stock into 
classes, preferring one class over another.” 
But, although a corporation may possibly do 
this by a by-law in the first instance and be- 
fore any subscriptions have been taken, it 
clearly cannot, after its shares have been dis- 
tributed, divide its existing shareholders into 
two classes, giving to one class a preference 
over the other, without unanimous consent. 
When, therefore, it has at the outset enacted 
a by-law fixing the entire amount of its capi- 
tal stock as ordinary or common stock, which 
is construed to consist of shares equal in 
value and right, and when the stock thus fixed 
has been distributed—it cannot, by a subse- 
quent by-law, provide that some of the share- 
holders may, within the time named, by pay- 
ing to the company a certain sum (here $5) 
per share, be entitled to surrender their com-- 
mon shares and receive preference shares en- 
titling them to an annual dividend of seven 
per cent., in preference before any dividend 
shall be declared on the common stock. The 
reason is that such an arrangement disturbs 
the vested rights of the common stockholders 
who do not assent to it.> A power thus to 
create inequality among the shareholders 
against the will of the minority of them is not 
conferred by a power to make, repeal or al- 


2% Re Bridgewater Nav. Co., 39 Ch. Div. 1; Re 
South Durham Brewery Co., 31 Ch. Div. 261; Harrison 
v. Mexican R. Co., L. R. 19 Eq. 358. 

% Kichbaum y. City of Chicago Grain Elevators 
(1891), 8 Ch. 459; Teasdale’s Case, L. R. &Ch. 54. Com- 
pare Trevor vy. Whitworth, 12 App. Cas. 409. 

27 Folger, J., in Kent v. Quicksilver Mining Co., 78 
N. Y. 178, 179. 

2% Kent v. Quicksilver Mining Co., supra. 
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ter by-laws ;” since no corporation has power 
to establish by-laws which impair vested 
rights. And this is so, although in the light 
of what has subsequently transpired, the 
agreement may appear to have been exceed- 
ingly unconscionable ; for an unconscionable 
arrangement will not be disturbed where there 
has been a ratification of it with knowledge 
of all its bearings, if time had been had for 
consideration. 

§ 3. Want of this Power Validated by 
Acquiescence and Laches.—But even though 
the issuing of preferred shares is wrongful to 
the common shareholders and illegal, so that 
such action would be enjoined at the suit ofa 
minority of the common shareholders if they 
should bring their action in time, yet where 
they acquiesce in such an arrangement for 
a long period of time, during which the rights 
of innocent members of the public have super- 
vened to such an extent that great wrong 
would be done to them by declaring the pref- 
erence shares illegal, an action brought by 
shareholders for this purpose will be repelled, 
as, under a collection of stated circumstances, 
where there has been a delay of four years.” 
Thus, where one of the promoters of a man- 
ufacturing corporation, who afterwards be- 
came its manager, voluntarily subscribed and 
paid for some of its preferred stock, for the 
purpose of promoting the scheme, which stock 
he held for twenty-eight months, the corpora- 
tion performing all the terms and conditions 
of the subscription on its part, he could not, 
the corporation having become insolvent, re- 
scind his subscription and recover the money 
paid for the shares, on the ground that 
neither the governing statute nor the articles 
of association authorized the issue of such 
shares.” So, where the directors of a hotel 
company, in pursuance of the request of 

2% Ibid. 

30 Gray v. Portland Bank, 3 Mass. 364, 3 Am. Dee. 
156; 1 Thomp. Corp. § 1019. 

31 Kent v. Quicksilver Mining Co., supra. 

8 Kent v. Quicksilver Mining Co., 78 N. Y. 159, af- 
firming s. c., 12 Hun (N. Y.), 53. See also, Hoyt v. 
Quicksilver Mining Co., 17 Hun (N. Y.), 169. See to 
the general principle, Veeder v. Mudgett, 95 N. Y. 
310; Chubb v. Upton, 95 U. S. 665. Compare Sheldon, 
etc. Co. v. Eickemeyer Co., 90 N. Y. 613; Aspinwall v. 
Sacchi, 57 N. Y. 331; Eaton v. Aspinwall, 19 N. Y. 119. 
Contra: American Tube Works v. Boston Machine Co., 
139 Mass. 5;"National Bank v. Drake, 29 Kan. 330. 

83 Bard v. Banigan, 39 Fed. Rep. 13, 26 Am. & Eng. 
Corp. Cas. 155; 6 Rail. & Corp. L. J.170: s. c. af- 


firmed, sub nom; Banigan vy. Bard, 134 U. S. 291, 10 
Sup. Ct. Rep. 565. 





three-fourths of the shareholders and in op- 
position to a directory statute, made an un- 
authorized issue of preferred stock, for the 
purpose of securing money to pay the legiti- 
mate debts of the company, and for other 
corporate purposes, which stock was subse- 
quently redeemed by the issue of mortgage 
bonds, it was held that holders of the com- 
mon stock, who knew of this unauthorized 
issue of preferred stock but did not take 
prompt action to disaffirm the same, were not 
entitled to relief in equity against proceed- 
ings to foreclose the mortgage. The court 
laid stress on the fact that no principle of 
public policy was involved; that no wrong 
had been done of a public nature, and that 
the corporation had had the full benefit of a 
performance of the contract on the part of 
the mortgagee. On the contrary, where 
‘*special stock,’’ created under a_ peculiar 
statute of Massachusetts,” had been illegally 
issued to a creditor of the corporation who 
subsequently received dividends thereon, and 
the corporation, at two subsequent meetings, 
had attempted but without success, to cure the 
defect, and to make a valid issue of stock instead 
of it; and,twenty-seven months after the illegal 
issue, and two months after the last attempt 
to cure the defect, and shortly before the cor- 
poration became insolvent, the creditor gave 
notice that he rescinded the contract, and 
tendered back the dividends received, it was 
held that his election to rescind had been ex- 
ercised within a reasonable time, and that he 
could prove the amount of his debt against 
the estate of the insolvent corporation.® In 
this last case the creditor made the election 
to repudiate his stock, and offered to return 
it before the corporation had been adjudicated 
insolvent. In a subsequent case the same 
court, extending the doctrine, held that a 
holder of such stock which has been illegally 
issued, may prove, against the estate of the 
corporation in insolvency, the amount paid by 
him for the stock, deducting any dividends 
received, although he did not rescind the con- 
tract before the insolvency. In the view of 
the court, there was no occasion for him to 
return his certificates, since they had become 


34 Hill v. Cincinnati Hotel Co. (Super. Ct. Cin.), 25 
Ohio L. J. 425. 

% For a description of this stock see 2 Thomp. Corp. 
Sec. 2042. 

% American Tube Works vy. Boston Machine Co., 
139 Mass. 5. 
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valueless; nor the dividends which he had 
received, because they were less than the sum 
which he was entitled to receive, the stock 
being and remaining invalid.” 

These cases proceed upon the view that 
there can be no such thing as a stockholder 
by estoppel, except in cases where there can 
be a legal issue of the particular stock; and 
this is the strictly logical view, as has been 
often held in respect of the fraudulent over- 
issues of corporate shares.* But it does not 
follow that, in every case, the person who has 
participated in the illegal act, by receiving 
the illegal shares, will stand in a position so 
favorable that he will have the right to have 
the contract undone for his benefit, after in- 
solvency and at the expense of other creditors, 
or that he will have the right to maintain an 
action for damages against the corporation 
before insolvency to recover what he has paid 
for the illegal shares. It is to be noticed that 
a distinguished federal judge, in taking the 
contrary view of this question ina case al- 
ready cited, found himself ‘‘not favorably 
impressed’’ with the doctrine of these Mas- 
sachusetts cases; and that the Supreme 
Court of the United States, in affirming this 
last named case, in an opinion in which the 
reasoning of the judge who sat in the circuit 
court is quoted and adopted, has placed it- 
self in distinct opposition to the Massachu- 
setts doctrine.*” 

$4. Doctrine that Persons Accepting 
Preferred Stock Estopped from Disputing its 
Validity.—It must be obvious, on a little re- 
flection, that the doctrine of the Massachusetts 
cases, that a person can never become a 
shareholder by estoppel, so far as the rights 
of creditors are concerned, unless the corpo- 
ration had the legal power to issue the shares, 
cannot be asserted as an universal principle. 
The doctrine of estoppel in pais, as is well 
known, rests upon the idea that a party, by 
adopting a course of action which influences 
the conduct of others, may put himself in a 
position where he will not be allowed to dis- 
close the real truth. Such being the basis of 
the doctrine, it cannot, except in cases rising 


37 Reed v. Boston Machine Co., 141 Mass. 454,5N. 
E. Rep. 852. 

3% 2 Thomp. Corp. § 1493. 

89 Bard v. Banigan, 39 Fed. Rep., at p. 17, per Ship- 
man, J. 

* Banigan v. Bard, 134 U. 8. 291, 10 Sup. Ct. Rep. 
565. 








to the grade of questions of public policy, 
make much difference what the truth is. 
This principle of estoppel, in its every-day 
application, extends much further than it is 
required to extend it, in order to prevent the 
holder of illegal corporate shares from repu- 
diating the relation after the rights of creditors 
have supervened. We refer to*the numerous 
and constantly recurring cases where a per- 
son who enters into a contract with another 
contracting party, by name or by language, 
which admits that the other party is a corpo- 
ration, thereby becomes estopped, in an ac- 
tion upon the contract, to deny that itis a 
corporation.“ Stated in another way, this 
principle is so broad that a corporation itself 
may be created by estoppel for the purposes 
of a particular case, where no corporation 
exists in fact or in law. Upon these analo 
gies there seems no insuperable difficulty in 
adopting the view of the Supreme Court of 
the United States, in opposition to that of the 
Supreme Judicial Court of Massachusetts, 
and in concluding that where persons accept 
preferred stock which has been illegally issued 
and receive interest upon it for several years, 
they and their assigns thereby become es- 
topped from questioning the power of the 
corporation to issue it.” 

§ 5. Holder of Invalid Preferred Stock 
may Rescind.—But, on either theory, one 
who agrees to take preferred shares may evi- 
dently rescind on discovering that the issue 
will be illegal, if he proceeds in time. Thus, 
where the corporation borrowed money. of 
one who at the time erroneously supposed 
that it had power to issue preferred shares, 
promising to issue such shares to him in the 
payment of the loan, it was held that he 
might, on discovering that it had no such 
power, maintain an action to recover his 
money back, and that it was no defense that, 
pending the action, a statute was enacted 
under which preferred stock was issued and 
offered to plaintiff.” 

§ 6. Privilege of Taking in Exchange for 
Common Stock, when Exercised.—In schemes 
by which preferred stock is issued in exchange 
for common stock, the privilege of making 
the exchange is usually accorded to the mem- 


41 1 Thomp. Corp. § 495 et seq.; 2 Id. § 1846 et seq. 

#2 Branch v. Jesup, 106 U. S. 468. 

43 Anthony v. Household Sewing Mach. Co., 16 R. I. 
571, 18 Atl. Rep. 176; 5 L. R. A. 575. 
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bers to be exercised within a time fixed by 
the resolution; and where the resolution does 
not fix the time, it must be exercised within 
a reasonable time. It has been held that a 
tender of common stock and the additional 
sum required for an exchange, made thirty- 
three years after the privilege was conferred, 
is not made within a reasonable time.* 
Seymour D. THompson. 


44 Holland vy. Cheshire R. Co., 151 Mass. 231, 24 N. E. . 


Rep. 206. In the same case it was held that the ap- 
pointment by the corporation of a committee, twenty 
years after a vote authorizing stockholders to exchange 
common for preferred stock, to investigate the claims 
of holders of common stock, with authority to settle 
the same by purchase or otherwise, and a purchase by 
the committee of common stock, giving in exchange 
therefor shares of preferred stock previously bought 
in by the company and held as part of the assets, did 
not constitute an exchange of stock under the original 
arrangement. Ibid. 








PARTNERSHIP—EVIDENCE. 
DUTCHER V. BUCK. 
Supreme Court of Michigan, June 23, 1893. 


Defendant entered into a contract with one L by 
which L was to go on defendant’s land, cut logs and 
bolts, market the same, receive the proceeds, pay the 
expenses of the undertaking, and pay defendant $1 per 
1,000 stumpage, and 25 cents per cord for bolts. L 
was to have $20 a month for his services, and his wife 
was to have $3 a week for boarding the men. The 
balance of the proceeds of sales were to be divided 
equally between defendant and L as profits: Held, 
that defendant and L were partners in such under- 
taking, and that defendant was liable for debts in- 
curred by L in its performance. Montgomery and 
Hooker, JJ., dissenting. 


McGratnH, J.: This is assumpsit, originally 
brought in justice’s court, for work and labor. 
The court below made the following findings: 
“In the spring of 1889 the defendant was the 
owner of 840 acres of land in Charlevoix county, 
in this State. Aboypt the 6th of March, 1889, he 
made the fullowing agreement with one Arthur 
Leclear: The said Leclear was to go on the 
defendant’s land, and cut logs and bolts, and 
market and sell and receive payment for the 
same. He was to pay the expenses of the job, 
pay the defendant $1.00 a thousand stumpage for 
logs, and 25 cts. a cord for bolts. He was to 
furnish the use of a team, and defendant was to 
furnish the use of a team. Leclear was to haye 
$20 a month for his services, and his wife was to 
have $3 a week for her services in boarding the 
men, and what was left was to be divided equally 
between defendant and Leclear as profits. The 
stumpage was to be paid first, and then the ex- 





penses of the job, including the pay of the men, 
were to be paid by Leclear; after that he and his 
wife to receive above amounts, and balance, if 
any, divided as above. It was agreed at any time 
when Leclear could not from the proceeds of the 
logs and bolts, pay expenses, he should cease 
further work under the contract. In the month 
of December, 1889, the defendant, who lives in 
the township of Paris, Kent county, Michigan, 
went to Charlevoix county, and, by a subsequent 
agreement then made between himself and Le- 
clear, he sold the logs and bolts thereafter for 
that winter, and collected the pay for the same, 
and paidall the expenses of the job, including 
the men, out of such money (the subsequent 
agreement modified the original agreement only 
as stated); and on the 6th of March, 1890, gave 
orders to the men upon the railroad station agent 
for the balance of their wages then due for the 
winter’s work, signing the orders with his own 
name. In May, 1889, the plaintiff, who lives in 
Byron, Kent county, Michigan, and whose sister 
was the wife of said Arthur Leclear, went to 
Charlevoix county, and was employed by Leclear 
to work on the job. The plaintiff is a deaf mute 
of the age of twenty-six years. He was told by 
Leclear that he wasto pay him, and that the 
money to pay his wages was to come from Buck. 
He worked from that time on until the next 
March. He was paid by defendant, under the 
said subsequent agreement, for his work from the 
time that defendant went to Charlevoix in De- 
cember, 1889, but his work for the previous 
summer and fall was not paid for. Defendant 
did not know that plaintiff was not paid for his 
summer’s work until after his final settlement 
with Leclear. Leclear received, for logs and 
bolts sold prior to December, 1889, about $2,000, 
none of which were paid to defendant except 
about $16 in money, $20 in road work, anda 
house, for which Buck allowed Leclear $300, and 
a barn, $25. Buck paid $104 for supplies for the 
job at Leclear’s request, and this sum, together 
with the stumpage for the logs and bolts, ex- 
ceeded the amount received by Buck, as above 
stated. Said ‘defendant did not, on the 8th of 
March, A. D. 1890, or at any ether time, promise 
or agree to pay plaintiff for said labor, or any 
part thereof. I find that there was no partnership 
in fact between Arthur Leclear and defendant. 
Said plaintiff was not employed to do said work 
and labor by the said defendant or for him, but 
said plaintiff was employed by one Arthur Le- 
clear, and said work and labor was done for said 
Arthur Leclear. Said Leclear had no authority 
to hire or employ any person for defendant. Said 
Arthur Leclear and defendant were not partners 
in any business, and they did not hold themselves 
out to the plaintiff, or to the public, or to any one, 
as partners. I find. as a conclusion of law, that 
defendant is not liable in this action to pay 
plaintiff's claim herein, or any part thereof.” 
Much controversy has arisen over the conclu- 
siveness of profit sharing as to the liability to 
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third persons of such profit sharer. The author- 
ities upon that question are not harmonious, even 
in our own State. All, however, agree that profit 
sharing is evidence tending to show partnership. 
It was held in Beecher v. Bush, 45 Mich. 
188, 7 N. W. Rep. 785. and in Colwell v. 
Britton, 59 Mich. 350, 26 N. W. Rep. 538, that 
merely sharing in profits, where third persons 
have not been legitimately led to believe there 
was a partnership, does not create one as to them, 
unless there was one in fact. In both of those 
cases, however, the party sought to be charged 
as a partner received a percentage of the proceeds 
as a measure of compensation,—the one as rental, 
and the other as commission. Both come within 
the generally recognized exception to the rule 
laid down by a large number of authorities, that, 
as to third persons, profit sharing is conclusive as 
to liability. Smith v. Bodine, 74.N. Y. 30; Leg- 
gett_v. Hyde, 58 N. Y. 278; Haas v. Roat, 16 Hun, 
527; Greenwood vy. Brink, 1 Hun, 227; Beudel v. 
Hettrick, 45 How. Pr. 198; Vanderburgh v. Hull, 
20 Wend. 70; Heimstreet v. Howland, 5 Denio, 
68; Everett v. Coe, Jd. 180; Burnett v. Snyder, 81 
N.Y. 550; Richardson v. Hughitt, 76 N. Y. 55; 
Eager v. Crawford, Id. 97; Ford v. Smith, 27 Wis. 
261; Nicholaus v. Thielges, 50 Wis. 491,7 N. W. 
Rep. 341; Smith v. Knight, 71 Ill. 148; Niehoff 
v. Dudley, 40 Ill. 406; Meserve v. Andrews, 104 
Mass. 360; Haskins v. Burr, 106 Mass. 48; Mollwo 
v. Court of Wards, 4 Moak Eng. R. 121; Ross v. 
Parkyns, 13 Moak Eng. R. 834, note, 839; Ex 
parte Tennant, 22 Moak Eng. R. 831; Colly. 
Partn. §§ 170-172; Story, Partn. § 27; Smith v. 
Watson, 2 Barn. & C. 401; Heran vy. Hall, 1B. 
Mon. 159; Bartlett v. Jones, 3 Strob. 471; Whit- 
comb vy. Converse, 119 Mass. 43; Harvey v. 
Childs, 28 Ohio St. 319. It is not necessary to 
rest the present case upon this naked rule. The 
court below, undoubtedly recognizing the rule 
laid downin Beecher v. Bush, that the test of 
partnership as between the parties is their intent, 
found there was no partnership in fact between 
Leclear and defendant; but in Cleveland Paper 
Co. v. Courier Co., 67 Mich. 152-158, 34 N. W. 
Rep. 556, it is held that as tothird persons the 
liability of a partner is frequently imposed, 
though it was not the intention of the party 
sought to be charged to become one, and even 
though a partnership cannot have been made. 
Numerous authorities might be cited in favor of 
this proposition. It is held in Eastman v. Clark, 
53 N. H. 276, that sharing profits in any other 
sense than sharing them in the capacity of a 
principal is not an absolute test of one’s liability; 
that his liability depends upon whether he isa 
principal, bound by a contract made by himself, 
or his agent acting by his authority. Justice 
Bellows died pending consideration of the case, 
and extracts from his notes are printed with the 
opinions filed in the case. He said that the 
recognized test had been announced in various 
forms as ‘‘a community of interest in the profits ;” 
‘‘a participation in the net profits;*’ *‘a participa- 





tion in the profits as profits;*’ ‘‘a specific interest 
in the profits with the right to an account;”’ that 
to constitute a communion of profits the interest 
in the profit must be mutual,—‘‘there must be a 
common interest in them as a principal trader, 
and as distinguished from a right as a creditor to 
receive asum of money out of the profits, ora 
sum proportioned to the quantum of profits, or 
even a share of the profits as compensation.”’ In 
Loomis v. Marshall, 12 Conn. 69, Huntington, J., 
says: **This community of profits is the test to 
determine whether the contract be one of partner- 
ship; and, to constitute it,a partner must not 
only share in the profits, but share them as prin- 
cipal.”’ In Cox v. Hickman, 8 H. L. Cas. 268-306, 
Lord Cranworth says: ‘It is often said that the 
test, or one of the tests, whether a person not 
ostensibly a partner is nevertheless in contempla- 
tion of law a partner, is whether he is entitled to 
participate in the profits. This is no doubt in 
general a sufficiently accurate test, for a right to 
participate in profits affords cogent—often con- 
clusive—evidence that the trade in which the 
profits have been made was carried on in part for 
or on behalf of the person setting up such a claim. 
But the real ground of the liability is that the 
trade had been carried on by persons acting on 
his behalf. When that is the case, he is liable on 
the trade obligations, and entitled to his profits, 
or to a share of them. It is not strictly correct to 
say that his right to share in the profits makes 


him liable to the§debts of the trade. The correct 


mode of stating the proposition is to say that the 
same thing which entitles him to the one makes 
him liable to the other, namely, the fact that the 
trade has been carried on in his behalf; i. e., that 
he stood in the relation of principal towards the 
persons acting ostensibly as the traders, by whom 
the liabilities have been incurred, and under 
whose management the profits have been made.” 
The doctrine ef these cases is the ground-work of 
the opinion of Mr. Justice Cooley in Beecher y. 
Bush, where it is said that the elements of part- 
nership are “‘community of interest in some law- 
ful commerce or business, for the conduct of 
which the parties are mutually principals of and 
agents for each other, with general powers within 
the scope of the business, which powers, however, 
by agreement between the parties themselves, 
may be restricted at option, to the extent, even, 
of making one the sole agent of the others and of 
the business.”’ In the present case the agreement 
was that both parties should be compensated, the 
one for the timber, and the other for services; 
each supplied a team of horses; help was to be 
employed, and the wife was to be paid a certain 
am@unt for the board of such help; the timber 
was to be converted into logs and bolts; Leclear 
was to market and to sell the logs and bolts, and 
pay the expenses, not only the stumpage and his 
own wages, and the board of the men, but all the 
expenses, including the wages of the men. The 
manner in which the business was to be conducted 
was regulated by the agreement. Leclear was 
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left no option except such as might be exercised 
by a mereforeman. In December the only modi- 
fication made in the agreement was that defend- 
ant, instead of Leclear, should market and sell the 
products, collect the proceeds, pay the expenses, 
and account for the balance. The character of 
the venture was not changed. Leclear was none 
the less agent of both when he was paying out 
their moneys for labor expended upon their logs 
and bolts, than was defendant after December. 
Although the agreement provided that Leclear 
should pay the expenses, it is evident tbat such 
expenses were to be paid out of the proceeds, and 
the contract provided that, at any time when 
Leclear could not from such proceeds pay the 
expenses, he should cease to work. The only 
provision lacking in this arrangement is one with 
reference to joint participation in losses. As 
between themselves the inference is, if any losses 
were sustained by an excess of expenses over 
proceeds, that Leclear should pay such loss. But 
to constitute one a partner as to third persons, it 
isnot at all necessary that he should agree to 
share in the losses of the business. Sager v. 
Tupper, 38 Mich. 258-265. Itis clear that these 
operations were carried on in behalf and for the 
benefit of both Leclear and defendant. When the 
timber was converted into logs and bolts, such 
products became the property of both. The 
labor was expended, reducing the timber to that 
condition, for the benefit of both, in order that 
profit might be realized. Upon the sale of the 
products the proceeds belonged to both. In 
Beecher v. Bush it is said: ‘If either had failed 
to perform, the remedy of the other would not 
have been a suit at law, but a bill for an account- 
ing;’’ but, in the present case, defendant would 
certainly have been compelled to resort to the 
latter remedy. Here were all the indicia of 
partnership relations, except, perhaps, that 
defendant was not to share in losses. The busi- 
ness was in no sense Leclear’s independent busi- 
ness, carried on by him in hisown way. The 
conduct of the business was restricted and regu- 
lated by the agreement. There was community 
of property, community of interest and community 
of profits. The venture was one launched for the 
benefit of both parties. Both were principals, 
and what was done for their mutual benefit must 
be deemed to have been done by an authority of 
both. Corey v. Cadwell, 86 Mich. 570,49 N. W. 
Rep. 611; Purvis v. Butler, 87 Mich. 256, 49 N. 
W. Rep. 564. The judgment below ig therefore 
reversed, and judgment entered here for the 
amount of the judgment in the justice’s court, 
with interest from the date of said judgment, and 
costs of both courts. 


NorTe.—In the present case, the practical difficulty 
suggested by the writer hereof, in a recent annotation 
(Metcalfe v. Bradshaw, 87 Cent. L. J. 26), namely, the 
difficulty of clearly settling the question of partner- 
ship or no partnership, again presents itself. 

In Metcalfe v. Bradshaw, supra, it will be remem- 
bered the question was as to the existence of a part- 





nership as between the parties, more technically 
speaking, a partnership inter esse. Of necessity, that 
question must hinge almost entirely upon the inten- 
tion of the parties themselves, the intention they have 
manifested in the language they have employed. In 
the great majority of cases, that question resolves it- 
self merely into one of judicial construction or inter- 
pretation. 

In the present case, Dutcher v. Buck, the piv- 
otal question upon which the entire controversy 
hinges is that of partnership, or no partnership, as to 
third persons. Of necessity, this questions must turn, 
not so much upon the real intention which the parties 
themselves have entertained or declared, but, rather, 
on the impression which their conduct, their course 
of dealing, is naturally calculated to convey to the 
community in which they are conducting business. 
And the practical difficulty necessarily incident to the 
consideration of such a question, the practical impos- 
sibility of formulating an inflexible general rule, is 
very strongly emphasized in the present case. Here 
we have a finding of facts, by the trial court, in the 
nature of a special verdict; a verdict which, for most 
obvious reasons, is absolutely binding upon the appel- 
late court—provided there was any competent evi- 
dence tending, however slightly, to support that ver- 
dict; and yet that appellate court, composed of five 
judges, divides as nearly equal as it is possible to do; 
three of them concur in holding that the adjudged 
facts show an existing partnership, while two of them 
concur with the nisi prius judge in holding that the 
those same facts show merely a contract for work and 
labor to be compensated in a certain specified manner. 

The majority of readers will, I think, incline to 
concur in the result arrived at by the majority of 
Michigan’s Supreme Court. 


Whether there was, or was not, a partnership, de- 
fendant is clearly liable for the work done by plaintiff; 
because, being the owner of certain lands, defendant 
placed Leclear in the actual and conclusive possession 
and contro! thereof,and with, apparently, full authority 
to expend labor thereon, and with like authority to 
cause and procure third persons also to bestow labor in 
the premises. Having thus put it in the power of Leclear 
to defraud an entire business community, Buck can- 
not now take refuge behind any sort of secret arrange- 
ment which may have existed between himself and 
Leclear; that would be a constructive fraud of the 
very first magnitude; and it is wholly immaterial 
whether Buck and Leclear were partners, or whether 
they were conspirators, or what, asa matter of fact, 
was the real character of the relation subsisting be- 
tween them. However that may be, we in any event 
come back to my original proposition that, upon the 
question of partnership or no partnership, each partic- 
ular case must furnish its own rule. 


In addition to the authorities cited at the ‘lose of 
my previous note (37 Cent. L. J. 30), the subjoined 
list covers nearly all recent decisions, and will be found 
useful for reference, Fischer v. Sup. Ct. ete. (Cal.), 32 
Pac. Rep. 875; McDonald v. McLeod, (Colo.), 33 Pac. 
Rep. 285; Curron v. Studley (Mass.), 33 N. E. Rep. 
709; Webber v. Johnson (Mich.), 54 N. W. Rep. 947; 
Young v. Thresher (Mo.), 21S. W. Rep. 1104; MclIn- 
tosh y. Perkins (Mont.), 32 Pac. Rep. 653; Lewis v. 
Loper, 54 Fed. Rep. 2837; Newberger v. Heintz (Tex.), 
22 S. W. Rep. 867; Sohns vy. Sloteman (Wis.), 55 N. W. 
Rep. 158; Bosworth v. Hopkins (Wis.), 55 N. W. Rep. 
424; and Bank, etc. v. Blanchard (Va.), 17 S. E. Rep. 
742. In the case of Newberger v. Heintz, supra, the 
Texas Court of Civil Appeals, in an opinion handed 
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down May 4, 1893, hold that, whenever there is any 
competent evidence, however weak in itself, tending 
to show the existence of a partnership, the whole 
matter should be left to the jury; and an omission to 
do so is reversible error—which is precisely the posi- 
tion previously assumed by the Illinois courts on the 
same question. Blain vy. Desrosiers, 39 Ill. App. 50. 








BOOK REVIEWS. 
BISHOP ON CODE PRACTICE IN PERSONAL ACTION. 


This book is the outcome of a special course of 
lectures on Code Practice delivered at Columbia Law 
School. Its design is to present a full outline of the 
steps in an ordinary civil action following the provis- 
ions of the Code. Though a treatise upon practice 
as governed by the provisions of the New York Code 
of Civil Procedure and avowedly prepared for the use 
of students, we can readily see that the book will be 
of valtie to practitioners and even to those in other 
States than New York, where the features of the New 
York Code prevail. Published by Baker, Voorhis & 
Co., New York. ‘ 





BOOKS RECEIVED. 


Economie Legislation of all the States, the Law of In- 
corporated Companies Operating under Municipal 
Franchises, such as Illuminating Gas Companies, 
Fuel Gas Companies, Electric Central Station 
Companies, Telephone Companies, Street Railway 
Companies, Water Companies, etc., Preceded by 
a Suggestive Discussion of the Economie Princi- 
ples involved in the Operation, Control and Serv- 
ice of such Companies. By Allen Ripley Foote, 
author of ‘‘Economic Value of Electric Light and 
Power,” Charles E. Everett, A. M., L. L. B. Edit- 
ing Attorney, witha Resident Attorney in each 
State as Coeditor. Vols I, I, III, Cincinnati: 
Robert Clarke & Co., 1892. 








JETSAM AND FLOTSAM. 





Boy DEBATORS.— Almost every man of any ex- 
perience can remember the first page of his business 
education. This was mine: 

A senatorial convention had been called, and my 
father, as a delegate, took me with him to look on and 
listen. Mr. Judd was made chairman, and Mr. Haw- 
ley secretary, and, there being no contests, the con- 
vention resolved itself to a sort of town meeting, 
where each felt at liberty to speak out freely to any 
proposed question. 

The agreed issue that year was to relate to State 
banks, and as it was about on the eve of a panic, that 
question became of paramount interest. So a plain 
farmer delegate suggested that, before any nomina- 
tions, some one should call out the rival candidates 
and let the people hear their views on State banking. 
“Grosvenor, Grosvenor, Grosvenor!”? came out in 
rapid succession, and Grosvenor, a fine looking, well 
dressed merchant, came forward and said: “I am 
not a public speaker, I am a merchant. I was so 
young when I left New York State that I hardly re- 
member much about the banking law there that I 
think our people are inclined to model our law after. 





But, if elected, I will post up on it, and hope to be 
able to do you good service,” and sat down. 

“Beamer, Beamer, Beamer!’ came loud calls, 
and a plain miller stood up behind his chair and com- 
menced: “The people demand in banking, as in 
everything else, full measure and honest dealing. 
The real cause of this panic that is upon us has been 
that back of our notes we had no specie. When the 
bank examiners went up into the north woods—into 
the wilderness—to find the Bank of Oxford or the 
bank of any place, if they ever did find it, the kegs of 
specie were over half or three-quarters full of nails, 
and not very good nails, either. The people don’t 
object to nails, but they don’t pass current as gold 
dollars any longer. Nails in one keg and gold in the 
other suits us better. We want our State money like 
our own promises, only safer; that every single 
promise shall be met.’ As he beat his strong hands 
together, the flour dust flew in a white cloud and the 


men applauded. He sat down, and was nominated - 


on the first ballot, for he had shown that he knew his 
subject fully and could handle it. 

On the way home my father asked which speaker I 
liked the better, andI said: “The miller; he knew 
how to make the dust fly.”” I was taken to the brick 
school house debate, over two miles, all winter, 
through the snow, to learn to speak and think while 
standing. 

It is safe to say that the one great art that a lawyer 
must cultivate is speaking from his feet and thinking 
in emergencies—I will not dull this down by attempt- 
ing to give reasons. Ask your own experience for a 
score of reasons. Books teach us one branch, but 
experience is quite a different lesson.—J. W. Dono- 
van. 








HUMORS OF THE LAW. 


“Why do you use such peculiar terms?” asked a 
lawyer’s wife of her husband who had returned worn 
out by his day’s labors. “I don’t see how you can 
have been working all day like a horse.” ‘Well, my 
dear,”’ he replied, “I’ve been drawing a conveyance 
all day; and if that isn’t working like a horse, what is 
it?” 


f" Lawyer—You think, then, that your assailant at- 
tacked you with malice prepense? 

Client—I dunno, sah—he might’er had one o’ dem 
kind o’ mallets; but de principle thing he used wor 
a razzer, sah! 


Down in southwestern Texas, just about midway be- 
tween Houston in the east and El Paso in the west, and 
very near the Rio Grande, the Southern Pacific Railway 
has built over the Pecos river the highest bridge in 
the United States. Indeed, its height of three hundred 
and twenty feet is exceeded by only two bridges in the 
world—one in the Andes of Peru and the other in the 
Himalaya Mountains. Just before this bridge was 
finished one of the workmen fell from it, and was, of 
course, killed. The county judge was brought from 
Langtry, the town the nearest to the bridge, to hold a 
“crowner’s quest.”” The judge arrived with a great 
concourse of people, all anxious to serve on the jury. 
Proceedings were begun by examining the body of the 
dead man. Upon this were found a loaded revolver 
and #40in cash. Perceiving these the judge said: 

“There ain’t nothing to do about this case, gentle- 
men of the jury. The man’s dead and it’s perfectly 
plain how he met his death. But what I want to knew 










rad 


4 
i 
at 
t 
i 
+ 
mM 
: 
: 
i 


= ‘ 


bap, i 8 


ky 


ire, 










114 CENTRAL LAW JOURNAL. 





No. 6 








is what was he doing with that gun? That’s again 
the laws of Texas. He ain’t here to explain, but be- 
cause a man takes it into his head to put on wings and 
mount to the skies is no reason why the great State of 
Texas should be defrauded. Law is law and justice 
is justice. I fine him $40 for carrying a deadly 
weapon.” 

It is needless to say that the find was paid. 

In Illinois there is an old law on the statute books 
to the effect that in criminal cases the jury is “‘judge 
of the law as well as the facts.”” Though not often 
quoted, once in a while a lawyer with a desperate case 
makes use of it. In this case the judge instructed the 
jury that it was to judge of the law as well as the facts, 
but added that it was not to judge of the law unless it 
was fully satisfied that it knew more law than the 
judge. 

An outrageous verdict was brought in, contrary to 
all instructions of the court, who felt called upon to 
rebuke the jury. At last one old farmer arose,— 

*“Jedge,”’ said he, ‘“‘weren’t we to judge the law as 
well as the facts?” 

“Certainly,”? was the response; ‘‘but I told you not 
to judge the law unless you were clearly satisfied that 
you knew the law better than I did.” 

“Well, Jedge,” answered the farmer as he shifted 
his quid, “‘we considered that p’int.’% 
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1. ADMINISTRATION—Evidence — Declarations.—In an 
action against his estate for board and care of dece- 
dent, evidence of decedent’s declarations is admissible 
to show that he intended to pay for his board.—PER- 
KINS V. HASBROUCK, Penn., 26 Alt. Rep. 695. 

2. ADMIRALTY—Demurrage—Political Occurrences.— 
Libelant’s ship proceeded toa Chilian port for cargo 
under a charter party which provided for demurrage 
at a certain rate, “the act of God, political occurrences, 
fire, excepted.” Civil war was progressing in Chili. 
The port was blockaded by the de facto government, 
and the agent of the charterers was unable to procure 
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cargo because the sellers would not deliver, for fear of 
being compelled to pay a second export duty in case 
the government fell: Held, there being no actual vig 
major encountered by the charterers,to prevent a load- 
ing,that they were not within the exceptions of the 
charter party, and were liable for demurrage.—Mc- 
LEOD V. 1,600 TONS OF NITRATE OF SODA, U.S. D.C. 
(Cal.), 55 Fed Rep. 528. 

3. APPEAL — Res Judicata. — Wherea decree is re- 
versed, and the cause remanded for further proceed- 
ings, the questions decided upon the appeal are not 
open for discussion on asecond appeal, where there 
is no substantial change in the evidence introduced.— 
WEST V. DOUGLAS, IIl., 34 N. E. Rep. 141. 

4. ASSIGNMENT FOR BENEFIT OF CREDITORS—Fraud.— 
A general assignment by a debtor of all his property 
for the benefit of all his creditors, when made in good 
faith, though it may operate to hinder and delay 
creditors, isnot afraudulent disposition of property 
furnishing ground for an attachment. — HUNTER vy. 
FERGUSON, Colo., 33 Pac. Rep. 82. 

5. ATTACHMENT—Removal of Property from State.— 
Under Mansf. Dig. § 309, subd. 6, subjecting to attach- 
ment one who has removed, or is about to remove, his 
property, or a material part of it, out of the State, not 
leaving enough therein to satisfy his creditors, an 
attachment may be sued out against a debtor. who has 
removed a material part of his property from the 
State, not leaving enough therein to pay his creditors, 
though such property Was consigned to persons whom 
such debtor owed, to be applied tothe credit of a bona 
Jide debt.—GOODBAR V. BAILEY, Ark., 22S. W. Rep. 568. 

6. ATTORNEY AND CLIENT—Compensation — Employ- 
ment.—In an action for professional! services rendered 
by plaintiffs, in an action to set aside a will, as attor- 
neys for defendant, a testamentary trustee of one- 
third of the estate, it appeared that one plaintiff was 
administrator de bonis non, and another, guardian ofa 
minor legatee, and both were defendants in such 
action. Other attorneys were employed therein, and 
were paid by the administrator out of the estate. 
When the administrator’s compensation was fixed, 
his services as attorney in such action were considered. 
There was no direct evidence that defendant specially 
employed plaintiffs to represent him: Held, that 
defendaht was not liable, either personally or as 
trustee.—MILES V. DE WOLF, Ind., 34 N. E. Rep. 114. 

7. BANKS—Purchase of Notes.—A banking corporation 
engaged in the general business has, in the absence of 
any restriction in its charter, the power to buy notes 
outright.—SALMON FALLS BANK V. LEYSER, Mo., 228. 
W. Rep. 504. 

8. BANKS — Usury.—A bank made a loan, and took 
therefor the borrower’s note, payable in six months, 
which it discounted at 6 per cent. per annum, The 
borrower orally agreed to open an account with the 
bank, andin default thereof to pay the bank 2}, per 
cent.on the loan as ‘‘commission.’”” The money lent 
belonged to the bank, and there was no agent or 
broker employed in the matter: Held, that the agree- 
ment to pay the 24; per cent. was usurious, under Rev. 
St. 1879, ch. 74, which declares that no person shall 
receive interest at a greater rate than 8 per cent. per 
annum.—UNION NAT. BANK V. LOUISVILLE, N. A. &C. 
Ry. Co., Ill., 34 N. E. Rep. 135. 


9. Bonp—Construction—Parties. — An attorney paid 
to his client money collected as the client’s share ofa 
certain estate, and received from the client a bond 
reciting that suit had been begun against the attorney 
and his client and others by athird person, demand- 
ing that the attorney pay said money into court, and 
agreeing to repay the attorney said money ‘‘in case he 
is ordered to refund or repay said sum, or any part 
thereof, to the plaintiff, tothe clerk of said court, or 
tothe administrator of said estate.” The plaintiff in 
said action recovered judgment against the attorney’s 
client, but not against the attorney himself. The bond 
was never assigned by the attorney: Held, that the 
administrator of said estate had no right of action oD 








said | 
of th 
Rep. 
10. 
be bi 
for b 
in Al 
to Ge 
the ' 
Co. V 
ll. 
actio 
to rt 
carri 
is on 
on it 
show 
into 
or ot 
whe! 
on.— 
Rep. 


an a 
bage 
lines 
‘fact 
own 
loss | 
R. C 
13. 
actic 
plai: 
whic 
plaii 
prov 
usua 
plait 
to be 
as a 
betv 
tow: 
NOR 
Sout 
14. 
Con: 
any 
caus 
wan 
fron 
whi 
juris 
for 
agai 
thou 
mat 
alon 
CaZ 


of E 
2, ¢ 
appr 
thre 
coul 
suc] 
cant 
Kan 

16. 
aco 
it is 
dan 
in s' 
but 
Ind. 


An : 
the 
lead 





. 6 


r of 
ase 


ad- 
the 
Ic- 


re- 


— 
ty 
od 
ay 
ty 


one. 


'‘ Sen 8 @ 





XUM 


VoL. 37 


CENTRAL LAW JOURNAL. 115 








said bond, it being given solely for the indemnification 
of the attorney. — DERRY v. MORRISON, Ind., 34N. E. 
Rep. 107. 

10. CARRIERS—Live-stock Shipments.—An action may 
be brought in Alabama against a foreign corporation 
for breach of a contract made with defendant’s agents 
in Alabama for the carriage of live stock from Alabama 
to Georgia, defendant operating a railroad over which 
the transportation was effected. — RICHMOND & D. R. 
Co. V. TROUSDALE & Sons, Ala., 13 South. Rep. 23. 

1l. CARRIERS OF GOoOoDS—Connecting Carriers.—In an 
action against the last of several connecting carriers, 
to recover for goods shipped over the lines of such 
carriers by through bill of lading, and lost, the burden 
is on defendant to show that such loss did not occur 
onits line, and the presumption is not rebutted by 
showing that its preceding carrier loaded such goods 
into one of its sealed cars, which had no end windows 
or other means of entering except through the doors, 
where it was not shown that the seal remained as put 
on.—FAISON V. ALABAMA & V. Ry. Co., Miss., 13 South. 
Rep. 37. 

12. CARRIERS OF PASSENGERS—Loss of Baggage.—In 
an action against a receiving carrier for the loss of 
baggage by a passenger whose ticket over connecting 
lines recited. ‘‘that, in selling this ticket,” defendant 
‘‘acts only as agent, and is not responsible beyond its 
own line,” the burden is on defendant to show that the 
loss did not occur on its line. — INTERNATIONAL & G. N. 
R. Co. v. FOLTS, Tex., 22S. W. Rep. 541. 

13. CARRIERS OF PASSENGERS — Negligence. — In an 
action against a railroad company for injuries to 
plaintiff bythe giving way of ahandle on the car 
which plaintiff took hold of while entering it, a com- 
plaint, which fails to allege that it was ata station 
provided for passengers, or at a place where it was 
usual or customary to receive passengers, or that 
plaintiff was invited or knowingly permitted to attempt 
to board the car, or that he was in any way accepted 
as a passenger, fails to show any relation existing 
between the parties devolving on defendant the duty 
towards plaintiff of maintaining its car in repair.— 
NORTH BIRMINGHAM ST. Ry. CO, Vv. LIDDICOAT, Ala., 13 
South. Rep. 18. 

14. CONSTITUTIONAL Law—Appealable Judgments.— 
Const. § 147, declares that ‘‘no judgment or decree in 
any chancery or circuit court, rendered in a civil 
cause, Shall be reversed or annulled onthe ground of 
want of jurisdiction to render said judgment or decree, 
from any error or mistake as to whether the cause in 
which it was rendered was of equity or common law 
jurisdiction:” Held, that where an action in trespass 
for damages was brought in the chancery court, 
against a sheriff, for oppressive levy of an attachment, 
though that court had no jurisdiction of the subject- 
matter, a decree overruling a demurrer on that ground 
alone cannot be reviewed by the supreme court. — 
CAZENEUVE V. CURELL, Miss., 13 South. Rep. 32. 

15. CONSTRUCTION — Railroad Comissioners—Powers 
of Executive Council.—Under the provisions of section 
2, ch. 124, Laws 15883, railroad commissioners, after 
appointment, may continue in office for the term of 
three years, unless sooner removec; but the executive 
council has the power, at its discretion, to remove 
such commissioners, or any of them, and the courts 
cannot prevent or interfere. — STATE V. MITCHELL, 
Kan., 33 Pac. Rep. 104. 

16. CONTRACT—Pleading.—In an action for breach of 
acontract todo something more than to pay money 
it is not necessary for the complaint to allege that the 
damages claimed are due and unpaid, for the damages 
in such case are not the primary object of the contract, 
but merely an incident of its breach.—RILEY V. WALKER, 
Ind., 34 N. E. Rep. 100. 

17. CONVERSION—Purchase of Husband’s Property.— 
An agent who purchases a husband’s property from 
the wife, without any representation by her to mis- 
lead him, is personally liable to the husband for the 
conversion, though he acts for his principals, and 





turns the property over to them. — RICE v. Yocum, 
Penn., 26 Atl. Rep. 698. 

18. CORPORATIONS — Foreign Corporations—Usury.— 
A statute of Minnesota, authorizing a corporation of 
its creation to contract for and recover more than 8 
percent. fora loan, is obnoxious to the Alabama 
statute (Code 1886, § 1754), declaring usurious all con- 
tracts for the payment of more than 8 percent. interest 
on loans, and providing that they cannot be enforced 
except as to the priucipal. — FALLS V. UNITED STATES 
SAVINGS, LOAN & BLDG. Co., Ala., 13 South. Rep. 25. 


19. CouNTY BOaRD—Donation of Land.—Where land 
is donated to a board of county supervisors in consid- 
eration of their building a court house and jail ona 
part of it, neither the grantor nor those claiming de- 
rivatively from him can question the right of such 
body to own and possess or sell such land; the power 
to call into question such right being in the State 
alone.—BOARD OF SUP’RS OF QUITMAN COUNTY V. 
STRITZE, Miss., 13 South. Rep. 36. 


20. CouUNTY FuNDs — Loan by Court.—The county 
court, in making aloan of part of the road and canal 
fund, has authority to secure payment by taking a 
mortgage with power of sale, and in case of default 
may cause the power of sale to be exercised.—WAL- 
TERS N. SENF, Mo., 22S. W. Rep. 511. 

21. CourTs — Jurisdiction of Appellate Court.—An 
action by partners against a copartner to obtain a dis- 
solution of the partnership, the appointment ofa re- 
ceiver to wind up its affairs, and a distribution of the 
proceeds, where defendant files a cross complaint 
asking for an accounting and settlement of the busi- 
ness, isa ‘‘suit in equity,” within the meaning of Act 
Feb. 16, 1893, providing that the appellate court shall 
not have jurisdiction of appeals in such suits.—MILLER 
v. Rapp, Ind., 34 N. E. Rep. 125. 


22. CRIMINAL Law—Arrest without Warrant—Homi- 
cide.—Resistance to an arrest may begin in the use of 
words which import defiance, and indicate a purpose 
to use violence if necessary; the words being followed 
up by the actual use of violence, terminating in the 
officer’s death. After the use of such words the officer 
may instantly employ such degree of force as is neces- 
sary to reduce the party to submission, and accom- 
plish the arrest.—RAMSEY V. STATE, Ga.,17 8. E. Rep. 
613. 

23. CRIMINAL LAW — Burglary — Instructions.—On a 
trial for burglary, where the only evidence for the 
prosecution is the testimony of an admitted accomplice 
and that of another as to defendant’s oral admissions, 
it is error to refuse an instruction “that the testimony 
of an accomplice ought to be viewed with distrust, 
and the evidence of the oral admissions of a party with 
caution,” as such isa proper occasion, within Code 
Civil Proc. § 2061, authorizing such instruction to be 
given ‘‘on all proper occasions.” —PEOPLE V. BONNEY, 
Cal., 33 Pac. Rep. 98. 


24. CRIMINAL Law—Trespass.—Under Rev. St. 1881, § 
1961, which makes it unlawful for any person to remove 
from the lands of another, without license, ‘‘any val- 
uable article,” an indictment sufficiently describes the 
property removed where it charged that defendant, at 
(giving county and State), did ‘‘unlawfully enter upon 
and remove from the lands of [complainant], there 
situated, a certain fence, then and there belonging to 
{complaiuant], and constituting a part of said lands.” 
—STATE V. SMITH, Ind., 34 N. E. Rep. 127. 

25. DEATH BY WRONGFUL ACT — Survival.—Code, §§ 
2078, 2079, allowing the personal representative of a 
deceased person to sue for and recover damages for 
any trespass to the person or property of deceased, in 
like manner as deceased might have done if living, do 
not include an action to recover for injuries resulting 
in instant death.—ILLINOIS CENT. R. CO. V. PENDER- 
GRASS, Miss., 12 South. Rep. 954. 

26. DEEDS—Delivery.—A father executed two deeds 
to his 12 year old son,—one providing that title was to 
vest on a formal future delivery, no delivery being in- 


Se oe 


entre A 


Ae tm eo see 


oi toe 


sense —~ , 
Bn ae, 


we bs iene 


ae 
pat 


3 








116 


CENTRAL LAW JOURNAL. 





No. 6 








tended at the time; the other was of the property in 
which they were living. No member of the family was 
infornred of the execution of the deeds, and, after the 
father’s death, they were found among his papers. 
Up tothetime of his death he continued to rent, in- 
sure, and manage the property in his own name: Held, 
that there was never any delivery or present intention 
to deliver.—CAZASSA V. CAZASSA, Tenn., 228. W. Rep. 
560. 

27. DESCENT AND DISTRIBUTION—Election by Widow. 
—A widow is not deprived of a distributive share of the 
personal estate of her deceased husband by his leaving 
a will in which he disposes of all of it to others, with- 
out making any provision for her. As to her, in such 
case, he is regarded as dying intestate.—DOYLE V. 
DOYLE, Ohio, 34 N. E. Rep. 166. 


28. DIVORCE—Condonation.—A wife may condone the 
cruelty of her husband, but the husband, to avail him- 
self of such condonation, must establish the same by 
clear and satisfactory proofs.—MCCONNELL V. MCCON- 
NELL, Neb., 55 N. W. Rep. 292. 

29, DIVORCE — Gifts to Wife.—Rev. St. 1589, § 4508, 
provides that a wife found guilty of adultery ina suit 
by her busband for divorce shall forfeit ‘‘all rights and 
claims under and by virtue ofthe marriage”: Held, 
that a husband who has caused land to be conveyed to 
his wife and herchildren by him cannot, after subse- 
quently obtaining a divorce on the ground of adultery, 
have the title tothe land vested in himself.—KINZEY 
v. KINZEY, Mo., 228. W. Rep. 497. 

30. DOWER — Devise as Bar — Election.—A devise to 
the testator’s widow of land, to be enjoyed by her 
while she remains his widow, is a devise-of land witk- 
in the meaning of Rev. St. 1891, ch. 41, § 10, declaring 
that a devise of land to a widow will, unless renounced, 
bar her dower.—STONE V. VANDERMARK, IIl., 34 N. E. 
Rep. 150. 


31. EASEMENTS — Subdivision of Lots.—An owner of 
land between the sea-shore and an avenue subdivided 
the land, and established one of the lots asa street 
leading from the avenue to the water, and conveyed 
another of them to plaintiff’s predecessor in title, by 
deed which recited that the street in question should 
be kept open and used only as a street for the benefit 
of those purchasing lots. Afterwards the executors of 
the owner conveyed certain of the lots in question, 
together with the street so dedicated, to defendant’s 
predecessor in title, including the right to erect a bath 
house upon the sea-shore in front of such street: Held, 
that the interest conveyed by the executors to defend- 
ant’s predecessor in title was previously impressed 
with the easement created by the owner’s subdivision 
and deeds, and that defendant had no right to obstruct 
the same by building a bath house on any part of the 
street in question.—FITZGERALD V. BARBOUR, U.S. C. 
C. OF APP., 55 Fed. Rep. 440. 

32. EJECTMENT—Pleading.—In ejectment, pleas of not 
guilty and disclaimer are incompatible, and cannot be 
pleaded guilty.—BUXBAUM v. MCCARLEY, Ala., 13 
South. Rep. 5. 

33. ELECTION CONTESTS—Caption of Bond.—An elec- 
tion contest, triable “‘before the judge” of probate, is 
pending inthe court to the extent that a bond to se- 
cure costs, allthe purposes and objectsof which are 
to be worked out through the processes of the court, 
should bear a caption showing that the bond is filed in 
the court, and not with the judge individually.—Mor- 
ROW V. RUSSELL, Ala., 13 South. Rep. 21. 

34. ELECTION CONTESTS—Marked Ballots.—While the 
statute requires that the cross which signifies the 
preference of the elector shall, in ink, be placed ina 
space designated for that purpose, a ballot upon 
which such preference is indicated by a cross made 
with alead pencil, outside the space designated, but 
opposite the name of the choice elector, should be 
counted according to such manifest intention.—SPUR- 
GIN V. THOMPSON, Neb., 55 N. W. Rep. 297. 

35. EMINENT DOMAIN — Condemnation Proceedings— 
Estoppel.—Where condemnation proceedings have 





been properly carried on for the purpose of laying off 
a route, side tracks, depot grounds, etc., for a railway 
company, and thereafter the land-owner accepts the 
condemnation money, if there is any mere irregularity 
in the proceedings with reference to certifying the 
amount paid in by the railway company to the county 
treasurer’s office, such irregularity, after the accept- 
ance of the amount thereof by the land-owner, is fully 
cured, and will not in any way defeat or avoid the pro- 
ceedings, and in such a case any subsequent purchaser 
of the property so condemned must take notice of the 
records in the office of the register of deeds, and what- 
ever appears upon the records of every other public 
office or tribunal of the county, having jurisdiction of 
such proceedings.—CORWIN Vv. St. Louis & S. F. Ry. 
Co., Kan., 33 Pac. Rep. 99. 


36. EMINENT DOMAIN — Condemnation Proceedings— 
Judgment.—A judgment in condemnation proceedings, 
awarding to one defendant all the damages, cannot be 
sustained where plaintiff’s evidence that the land be- 
longed tothe other defendants was rejected, and the 
only thing to show that the other defendants were 
served with legal notice in the proceedings, and were 
therefore bound by the judgment, is the recital in the 
report of the commissioners that notice was given all 
the parties, and that none appeared except the de- 
fendant towhom the damages were awarded, while 
the judgment of the county court only recites the ap- 
pearance of such defendant, and says nothing as to 
service having been had on the others.—DALLAS, P. & 
8. E. R. Co. v. Day, Tex., 228. W. Rep. 538. 


37. EMINENT DOMAIN—Injuries to Abutting Owners,— 
Under Rey. St. art. 4170, providing that a railroad com- 
pany may construct its road across any highway 
which its route shall intersect, but shall restore the 
highway thus intersected to its former state, or to 
such state as not necessarily to impair its usefulness, 
such company has a reasonable time for the comple- 
tion of its work and the restoration of the street, and 
until such time has expired no right of action accrues 
tothe owner of premises abutting on such street for 
lessened facilities for egress and ingress to and from 
his premises resulting from such construction. —MIs- 
SOURI Pac. Ry. Co. V. SPEED, Tex., 22S. W. Rep. 527. 

38. Equity—Rescission.—In an action by the vendee 
to rescind a purchase of land on the ground of fraudu- 
lent representations by the vendor, where the findings 
show facts indicating that, because of the fraud, 
plaintiff has been injured many thousand dollars, they 
support a judgment for plaintiff, though no specific 
amount of damages is found.—WAINSCOTT v. Oc- 
CIDENTAL BLDG. & LOAN ASS8’N., Cal., 33 Pac. Rep. 88. 

39. FEDERAL CouRTS—Circuit Court of Appeals.—The 
circuit court of appeals has jurisdiction of an appeal 
by an assignee in bankruptcy from an order of the dis- 
trict court allowing the claim of a creditor, under Rev. 
St. § 4980, giving an appeal in such cases to the circuit 
court, and Act. Cong. March 38, 1891, transferring the 
appellate jurisdiction ofthe circuit court to the cir- 
cuit court of appeals.—DUFF V. CARRIER, U.S.C. C. of 
App., 55 Fed. Rep. 433. 

40. FRAUDULENT CONVEYANCES—Bill of Sale.—Where 
adebtor makes a billof saleto a creditor, and takes 
from him a power of attorney authorizing him to re- 
tain possession and sell the same for the latter, and 
deposit the proceeds, less the expense of selling, ina 
bank, to the credit of such purchaser, the transaction 
is not fraudulent on the ground that there is an impli- 
cation that the seller was to be paid for his services, 
and therefore a benefit was reserved to him, especially 
wheré the evidence shows there was no express agree- 
ment to pay for such services.—BRUTHENTHAL VY. MAG- 
NUS, Ala., 13 South. Rep. 7. 

41. HigGHway—Assessment of Damages.—Pub. St. ch. 
49,§ 79, which declares that ‘‘a person aggrieved by the 
assessment of his damages,’ occasioned by laying out 
a road, may apply for ajury to revise the assessment, 
does not give a town which was laid out atown way 
by the action of its road commissioners, and the ac 
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ceptance of their report, the right to apply fora jury 
to revise their estimate of damages on the ground 
that the damages awarded are too great.—INHABITANTS 
OF WRENTHAM V. COREY, Mass., 34 N. E. Rep. 179. 

42. HOMESTEAD — Conveyance — Abandonment.—Un- 
der Rev. St. 1891, ch. 52,§ 4, which declares that no re- 
lease, waiver, or conveyance of a homestead shall be 
valid ‘‘unless the same isin writing subscribed by 
said householder and his or her wife or husband, or 
possession is abandoned or given pursuant to the con- 
veyance,” adeed signed by the householder, but not 
signed by his wife, is sufficient to pass title to a home- 
stead, where the householder, after the death of his 
wife, delivers possession of the property to the grantee, 
—MAXWELL V. MAXWELL, Ill., 34. N. E. Rep. 145. 

43. HUSBAND AND WIFE — Community Property.— 
Hittell’s Gen. Laws, §§ 3564, 3573, providing that prop- 
erty acquired after marriage by either husband or 
wife, except such as may be acquired by gift, bequest, | 
devise, or descent, shall be common property, and on 
the dissolution of the community by the death of the 
wife the entire common property shall, without ad- 
ministration, goto the surviving husband—declared a 
rule of property, and titles already vested were not 
disturbed by Civil Code, § 164, as amended in 1889, pro- 
viding that all other property acquired after marriage 
by both husband and wife is community property, but, 
in case the conveyance is to a married woman and her 
husband, the presumption is that the married woman 
takes the part conveyed to her as tenant in common, 
unless a different intention is expressed in the instru- 
ment.—JORDAN V. FAY, Cal., 33 Pac. Rep. 95. 


44, INSURANCE—Partial Assignment.—Where an in- 
surance policy covers both real and personal property, 
and the personal property is conveyed to another, an 
assignment of the policy, so far as relates to the latter, 
made with the consent of the insurer, is valid, and 
thereafter the assignee may recover on the policy for 
loss of the personalty; and the assignor, fer a loss on 
the real estate.—HARRIET B, C. BULLMAN V. NORTH 
BRITISH & MERCHANTS’ INS. CO., Mass., 34 N. E. Rep. 
169. 

45. JUDGMENT—Collateral Impeachment.—A judgment 
apparently valid, rendered by a justice of the peace, 
cannot be collaterally impeached for collusion, by evi- 
dence aliunde, so as to render an officer liable for levy- 
ing execution.—TOWNSLEY-MYRICK DRY GOODs CO. V. 
FULLER, Ark., 22S. W. Rep. 564. 

46. JUDGMENT—Res Judicata.—Plaintiff, in answer to 
areconvention in damages for wrongful attachment, 
alleged that the attached property had been bought by 
him at the sale, subject to two mortgages, one of which 
he had paid off. To this defendant filed a demurrer, 
which was sustained: Held not an adjudication of the 
validity of the mortgage notes barring a recovery by 
Plaintiff thereon.—GRAY V. EDWARDS, Tex., 22 8S. W. 
Rep. 537. 

47. JUDICIAL SALE—Stock Running on Range.—Rev. St. 
art. 4564, providing that, in case of the sale of stock run 
ning on the range, no title shall pass unless the bill of 
sale be duly recorded, does not apply to a judicial sale 
of such stock, and 2 purchaser at such sale, having 
rounded up and taken possession of the stock, does 
not fail to acquire title because the sheriff’s bill of sale, 
for want of an acknowledgment under seal, cannot be 
properly recorded.—HOLLOWAY V. CABELL, Tex., 22 8. 
W. Rep. 581. 

48. JUDGMENT—Collateral Attack.—A judgment ren- 
dered upon a recognizance taken in open court in a 
criminal case, after the same has been remanded by the 
supreme court, cannot be collaterally attacked on the 
ground that the record does not show that the circuit 
court had ordered the case redocketed, or that the 
prisoner had been notified of the intention to redocket 
it, where the record shows that the case was in fact 
redocketed, since by appearing in court and entering 
into the recognizance the prisoner and his sureties 
waived notice and order.—QUINN V. PEOPLE, Ill., 34 N. 
E. Rep. 148, 





49. LEASE—Option of Purchase — Equitable Conver 
sion.—Upon exercising the option, the equitable doc- 
trine of constructive conversion of real into personal 
property is applicable to leases in which an option to 
purchase the demised premises is granted to the lessee. 
—SMITH V. LOEWENSTIEN, Ohio, 34 N. E. Rep. 159. 

50. LIVERY STABLE KEEPER — Lien—Sale.—If, after 
making a void sale to himself, the livery stable keeper 
sell the animal to another at private sale, making the 
sale as owner, and not in the capacity of agent, the 
purchaser will acquire no title as‘gainst the original 
owner who left the horse in the stable, although the 
latter had authorized the keeper to sell as his agent. 
The keeper, having appropriated the animal, and sold 
it for his own benefit, made no attempt to execute the 
agency, and did not execute it.—WITKOWSKI V. STUBBS, 
Ga., 17 8. E. Rep. 609. 

51. ManDAMUS—Municipal Corporation.—A petition 
for mandamus to compel the board of town auditors to 
audit certain bonds, and to certify the amount to the 
county clerk for extension upon the tax books is fa 
tally defective where it fails to allege that the bonds 
have been presented tothe board, or that it has refused 
to audit them.—PEOPLE Vv. TOWN OF MOUNT MORRIS, IIL, 
34.N. E. Rep. 144. 


52. MARRIED WOMEN—Separate Equitable Estate.—A 
conveyance in trust for the sole and separate use of a 
married woman, with covenants that the trustee will 
permit her to enjoy the premises, rents, and profits, 
free from her husband’s control, debts, curtesy, and all 
other interests, and that at her death he will dispose 
of the property as she shall direct, vests in her an 
equitable estate of inheritance, which on her death in- 
testate, descends to her heir free from the curtesy of 
the husband.—MCTIGUE V. MCTIGUE, Mo., 228. W. Rep. 
501. 

53. MASTER AND SERVANT—Injury to Employee—De- 
fective Appliances.—A master is not liable to his serv- 
ant for injuries alleged to have been caused by defect- 
ive appliances, where such appliances. are reasonably 
safe, if prudently used, though better ones could be 
obtained.—FRIEL V. CITIZENS’ Ry. Co., Mo., 22 8. W. 
Rep. 498. 

54. MASTER AND SERVANT—Negligence.—Plaintiff, 18 
years old, who had been employed in the press room of 
defendants’ printing house for over two years, was 
ordered by the foreman to remove a heavy cylinder 
from one of the presses. Generally the press was 
stopped by shifting a belt from atight toa loose pulley 
by means of a lever, which stood beside the press. 
Plaintiff shifted the belt, got inside the frame, and, 
while removing the cylinder, accidentally struck the 
lever which reshifted the belt, and he was crushed in 
the press. There were three ways.of preventing such 
an accident starting, with all of which plaintiff was 
familiar, and had seen each of them employed, and in 
some cases had himself assisted in securing the ma- 
chine: Held, as a matter pf law, that plaintiff was 
guilty of contributory negligence.—LEVY V. BIGELOW, 
Ind., 34 N. E. Rep. 129. 

55. MASTER AND SERVANT—Negligence.—A master is 
not liable for injuries received by a servant working as 
a yard man because a yard master, exercising control 
over him, negligently gave orders, where no negligence 
is shown in the selection of the overseer; the rule in 
Massachusetts being that a master is not liable to one 
servant for the negligence of another, notwithstanding 
that the latter is a superior servant, and has control 
over the other.—MoopY v. HAMILTON MANUEF’G CO., 
Mass., 34 N. E. Rep. 185. 

56. MASTER AND SERVANT—Negligence—Knowledge of 
Defects.—Code, § 2590, known as the employer’s liability 
act, and providing, inter alia, that the employer is not 
liable if the employee knew of the defect causing the 
injury, and failed within a reasonable time to give in- 
formation thereof to his superior, “‘unless he was aware 
that the master or employer or such superior already 
knew of such defect,” does not change the doctrine of 
volenti non fit injuria.—BIRMINGHAM RAILWAY & ELEC- 
TRIC CO. V. ALLEN, Ala., 13 South. Rep. 8. 
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57. MECHANIC’s LIEN—Acknowledgment.—A contract 
for the erection of a building on a homestead provid- 
ing for a mechanic’s lien, and a note for the price, 
given in accordance therewith, where both are written 
onthe same paper, need not be separately acknowl- 
edged, but an acknowledgment, at end of the paper, 
*‘of the foregoing instrument,” is sufficient.—BOSLEY V. 
PEASE, Tex., 228. W. Rep. 516. 

58. MECHANIC’S LIEN—Notice to Owner.—Act March 6, 
1883, §5, provided that, in order to obtain alien for 
materials furnisheda contractor, the mechanic must, 
at or before furnishing them, notify the owner or his 
agent. This section was repealed February 24, 1891, 
by anact approved on that date. The statutes givea 
mechanie 60 days within which to file a notice of an in- 
tention to claim alien: Held, that the act of 1891 was 
not retroactive, and, where materials were furnished 
on February 2d of that year, a notice of lien recorded 
March 13th, without a previous notice to the owner, as 
provided in the act of 1883, was inoperative.—TAYLOR 
Vv. DAHN, Ind., 34 N. E. Rep. 121. 

59. MECHANICS’ LIENS—Pleading.—The complaint of 
a subcontractor, to enforce a mechanic’s lien, which 
fails to state that, at the time plaintiff furnished the 
materials to the contractor, no payments had been 
made by the owner to the contractor, is not subject to 
demurrer, when it contains averments implying that 
the owner is indebted to the contractor.—DITTO Vv. 
JACKSON, Colo., 33 Pac. Rep. 81. 

60. MORTGAGE — Cancellation.—In an action to set 
aside a mortgage, the admission of a declaration of 
defendant that unless plaintiff signed such morigage 
he would have her husband arrested for having made 
false representations to defendant, whereby defendant 
was induced tofurnish him goods, in order to show 
that plaintiff was induced to sign such mortgage 
through fear of her husband’s arrest, was reversible 
error, where such declaration was not communicated 
to plaintiff.—MILLs v. LUMBER CO., Conn., 26 Atl. Rep. 
689. 

61. MORTGAGE—Constructive Notice.—An instrument 
with allthe requisites of a mortgage of land, except 
aseal, isnot an instrument ‘‘in the nature of a mort- 
gage,” within the meaning of Gen. St. 1882, § 1776, so as 
to operate as constructive notice by being recorded.— 
ARTHUR V. SCKEVEN, S. Car., 17S. E. Rep. 640. 

62. MORTGAGE — Covenant — Warranty.—Where a 
mortgagor.gives a second mortgage with covenant of 
warranty as against the first mortgage, and afterwards 
obtains title through a foreclosure of the first mort- 
gage, his title thereby acquired inures to the benefit of 
the second mortgagee, even though the mortgagor has 
in the interval been discharged in bankruptcy.—AYER 
V. PHILADELPHIA & BOSTON FACE BRICK CO., Mass., 34 
N. E. Rep. 177. 

63. MUNICIPAL CORPORATIONS — Improvements — As- 
sessments.—Const. art. 10, §6, exempting from taxa- 
tion property of the State, counties, and other munici- 
pal corporations, and Rev. St. 1884, § 7504, exempting 
lands and other property belonging to any city, 
county, or other municipal corporation, do not refer 
to orinclude special assessments for local improve- 
ments.—CITY OF CLINTON V. HENRY COUNTY, Mo., 228. 
W. Rep. 494. 

64. MUNICIPAL CORPORATIONS—Letting Contracts.—In 
a suit to cancel tax bills charged against plaintiff’s 
land, and issued to defendant for paving an adjoining 
street, the fact that the different parts of the improve- 
ment, viz: removing material from the street, render- 
ing the foundation firm, and laying down the asphalt, 
were all awarded in one contract, does not relieve the 
plaintiff from liability, since objections to methods 
pursued bythe aldermen within their discretion can- 
not be raised after the work is done, in the absence of 
fraud.—WARREN V. BARBER ASPHALT Pav. Co., Mo., 22 
S. W. Rep. 490. 

65. MUTUAL BENEFIT INSURANCE—Certificate.— Where, 
in an action against a mutual benefit association on a 
certificate issued by defendant to plaintiff’s husband, 





payable to her on his death, it appeared that such cer- 
tificate provided that a failureto pay an assessment 
within 20 days after notice thereof should forfeit it, 
and plaintiff's husband died on the last day within 
which payment of an assessment, of which due notice 
had been given him, could be made, without paying 
such assessment, no recovery could be had; evidence 
that defendant’s officers had permitted him to pay 
prior assessments after the expiration of time for pay- 
ment not showing a waiver of prompt payment of the 
assessment which he failed to pay.—REICHENBACH y. 
ELLEBRE, Mo., 22S. W. Rep. 573. 

66. MUTUAL BENEFIT INSURANCE — Judgment.—The 
by-laws of a mutual benefit insurance company pro- 
vided that losses should be paid by bi-monthly as- 
sessments, that each loss should be payable pro rata 
out of the next assessment after proof of death, or if 
the claim were contested, and judgment recovered 
against the company thereon, the judgment should be 
paid pro rata out of the assessment next after its rendi- 
tion. A claim having been contested and reduced to 
judgment in another State, suit was brought on the 
judgment: Held, that the facts that the pro rata share 
of the assessment next after the judgment would 
amount to less than the judgment, and that the com- 
pany had disputed the claim, believing it to be unjust, 
constituted no reason for not paying the judgment in 
full, since the extent ofthe company’s liability was 
determined by the judgment.—PEOPLE’s MUT. BEN. 
Soc. v. WERNER, Ind., 34 N. E. Rep. 105. 

67. NATIONAL BANKS — Insolvency—Set-off.—When a 
person entitled toshare inthe distribution of a trust 
fund is also indebted to the fund, and is insolvent, his 
indebtedness may in equity be set-off against his dis- 
tributive share; and the right of set off will not be de- 
feated by the assignment of his claim, though made 
before the amount of his indebtedness or distributive 
share is ascertained.—KING V. ARMSTRONG, Ohio, 34 N. 
E. Rep. 163. 

68. NATIONAL BANKS—Ultra Vires.—A national bank 
cannot loan its creditor become an accommodation 
indorser.—NATIONAL BANK OF COMMERCE OF KANSAS 
CITY V. ATKINSON, U. 8. U. C. (Kan.), 55 Fed. Rep. 465. 

69. NEGLIGENCE — Dangerous Premises—Elevators.— 
St. 1882, ch. 208, which declares that ‘‘all elevator 
cabs shall be provided with some suitable mechanical 
device, to be approved by the inspectors, whereby the 
cabs will be securely held in the event of accident,” 
does not require the use of such devices as will surely, 
under all circumstances, hold the cabin case of ac- 
cident. It is sufficient to provide a cab with some suit- 
able mechanical device for that purpose, such device 
to be approved by the State inspectors.—BOURGO Vv. 
WHITE, Mass., 24N. E. Rep. 191. 

70. NEGLIGENCE—Fires.—Since Pol. Code, § 3344, pro- 
viding for treble damages to the party injured by the 
negligent setting out of fires, is silent asto whether 
the jury shail find such damages, or whether they 
shall find the actual damage, and the court shall enter 
judgment for three times such amount, it. is immate- 
rial which course is pursued, provided absolute cer- 
tainty is attained, and this can be secured by prepar- 
ing the form of verdict.—GaLVIN V. GUALALA MILL 
Co., Cal., 338 Pac. Rep. 94, 

71. NEGLIGENCE — Fires—Presumptions.—Under Pol. 
Code, § 3344, providing that every person negligently 
setting fireto his own woods, or negligently suffering 
any fire to extend beyond his own land, shall be liable 
in treble damages to the party injured, negligenee will 
not be presumed because the fire started on defend- 
ant’s land.—GALVIN V. GUALALA MILL Co., Cal., 33 Pac. 
Rep. 93. 

72. NEGOTIABLE INSTRUMENT—Surety—Alteration.—A 
note delivered by asurety, with all blanks filled, in- 
cluding blank for the payee, who is named, merely as 
an individual, cannot afterwards be altered, without 
the surety’s consent, by writing ‘‘cashier”’ after the 
payee, thus making it payable to ajjbank.—HODGE V. 
FARMERS’ BANK OF FRANKFORT, Ind., 34 N. E. Rep. 123. 
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73. PARENT AND CHILD—Compensation for Services. 
—The mere statement by a father to his son that ‘I 
want youto stay here, and take care of me. There 
will be property enough to pay you when I am gone,”’— 
is sufficient to establish a contract to be performed by 
the father’s executor or heirs.—WAYMAN V. WAYMAN, 
Ky., 22S. W. Rep. 557. 

74. PEDDLER—What Constitutes.—Under a city ordi- 
nance which provides that any persen who shall sell, 
or offer for sale, barter, or exchange, any goods or 
other articles of value, in any street or alley or other 
public place, or in wagons or other vehicles, or at pri- 
vate or public houses, shall be deemed a peddler, a 
person who delivers goods previously sold by another 
is nota peddler.—CITY OF STEWART vy. CUNNINGHAM, 
Iowa, 55 N. W. Rep. 311. 


75. PLEADING — Striking Out — Answer.—An* answer 
which is susceptible of being amended by a statement 
of facts known to exist, and which constitutes a de- 
fense to an action, should not be stricken out except in 
extreme cases, and the striking out of such an answer 
can only be justified in the face of facts showing will- 
ful neglect, inexcusable carelessness, or irreparable 
injury to plaintiffi—BurRNs v. Scoorry, Cal., 33 Pac. 
Rep. 86. 

76. PRINCIPAL AND AGENT—Sale—Accounting.—Under 
apetition alleging that defendant has ‘‘disposed” of 
certain lumber deposited with him for sale without 
accounting for same, defendant’s liability is not con- 
fined merely to lumber sold, but to lumber disposed of 
in any manner.—GRAY V. EDWARDS, Tex., 22S. W. Rep. 
536. 

77. RAILROAD COMPANY—Street Car—Collision.—In an 
action against a street car company for personal in- 
juries caused by an electric car colliding with a heavily 
loaded wagon which plaintiff was driving across the 
tracks from one cross street to another, there was evi- 
dence that plaintiff saw the car nearly 400 feet away 
when he started to drive across; that it was daylight; 
that when he Saw the car was getting close to him he 
“stirred up” his horses to get over the tracks; and 
that the driver of the car put on brakes only when the 
front of the car was about 20 feet from plaintiff: Held, 
that the question of due care by both parties was for 
the jury.—DRISCOLL V. WEST END Sr. Ry. Co., Mass., 
34.N. E. Rep. 171. 


78. RAILROAD COMPANY—Contributory Negligence.— 
Where, in an action against a railroad company for 
the death of a person on its track, it is shown thatthe 
accident occurred at night, and no witnesses are pro- 
duced who saw it, the mere fact that the company did 
not cause a bell to be rung ora light to be put up, as 
required by law, is not sufficient to relieve the de- 
ceased from the imputation of negligence, where it is 
shown that the train made a noise that could be heard 
at some distance, that the switchmen had lanterns 
that could be easily seen, and that the deceased was 
familiar with the track and its surroundings.—GULF, 
€.&S8. F. Ry. Vv. RIORDAN, Tex., 228. W. Rep. 519, 


79. RAILROAD COMPANY — Negligence. — A street-car 
company that leaves its cars standing in the public 
street, with unfastened brakes, contrary to a city 
ordinance, knowing thatthe cars would be likely to 
attract children, is not liable for injuries, caused by 
the flying back of a brake, toa 10 year old boy who 
goes upon the cars to play.—Gay Vv. ESSEX ELECTRIC 
ST. Ry. Co., Mass., 34 N. E. Rep. 186. 


80. RAILROAD COMPANIES—Consolidation.—Act Feb. 19, 
1890, authorized the N. J. & C. R. Co, to sell absolutely 
all or any of its railroad and property, ‘‘together with 
all franchises, rights, powers, privileges, and immuni- 
ties.” Section 2 authorized the same company and 
the L. N. 0. & T. Ry. Co. to consolidate, under the name 
ofthe latter, on such terms as they might agree to: 
Held, that the consolidated company is entitled to all 
the privileges of the N. J. &C. R. Co., including its 
exemption from taxation.—NATCHEZ, J. & C. R. Co. v. 
LAMBERT, Miss., 18 South, Rep. 33. 








81. RAILROAD COMPANIES—Receivers—Bondholders.— 
Where, ina foreclosure suit, a receiver is appointed 
for the property of a railroad company which owns or 
controls a large number of other roads constructed 
and operated under separate charters, the fact thata 
single trust company is trustee under 12 different 
mortgages or trust instruments executed by several 
corporations in the system is not of itself sufficient 
ground for allowing a committee representing bond- 
holders under the said trusts to become a party plaint- 
iff in the suit, in the absence of anything showing 
negligence on the part of the trustee in protecting 
their interests, or that there is any conflict between 
the various interests represented by the trustee.— 
CLYDE V. RICHMOND &D. R.Co., U.S.C. C. (Va), 55 
Fed. Red. 445. : 


82. RAILROADS—Injury to Employee—Release.—W here 
a railroad company negligently inflicts a personal 
injury on one of its employees, and thereupon has 
him treated for the injury by the company’s surgeon, a 
payment made by the company tothe surgeon, even 
at the employee’s request, is no consideration fora 
release by the employee to the company for all dam- 
ages occasioned by the injury, the company being 
liable for expenses of treatment which the injury 
occasioned.—RICHMOND & D. R. CO. Vv. WALKER, Ga., 
178. E. Rep. 604. 


83. RAILROAD RIGHT OF Way — Conditions.—Where a 
conveyance of aright of way to arailroad company 
contains a covenant to furnish the grantor with an 
annual pass during his life,to which is subjoined a 
condition that failure so to do will work a forfeiture 
of the land, a successor to the railroad company 
takes subject to the condition.—RUDDICK V. ST. LOUIS, 
K. & N. W. Ry. Co., Mo., 228. W. Rep. 499. 


84. RES ADJUDICATA — Probate of Will. — Where an 
issue in an action against an administrator is the 
testamentary capacity of decedent from a certain date, 
down to the time when she made her last will, the 
record of the probate of her will, such probate having 
been contested by plaintiff onthe ground that decedent 
was mentally incapable, and tried by a jury, who 
found that she was of sound mind, is conclusive that, 
at the time of making the will, decedent was of sound 
mind, so far as making a will was concerned.—SLY Vv. 
Hunt, Mass., 34 N. E. Rep. 187. 


83. SALE — Construction of Contract. — Where a con- 
tract for the manufacture and Sale of gas pipes provides 
that the pipes when laid shall be tested with reasonable 
promptness, without indicating the nature of the test 
to besused, the proper mode of testing is that which is 
usual and customary in the trade with respect to such 
pipes.—TASKER V. CRANE Co., U.S.C. C. (IIL), 55 Fed. 
Rep. 449. 

86. SALE—Damages for Fraud—Set-off.—The fact that 
the buyer of a horse pays part of the price after 
knowledge of fraud on the part of the seller will not 
preclude him from setting off damages for the fraud 
in an action by the seller for the balance.—MILLS V. 
JOHNSON, Tex., 228. W. Rep. 530. 


87. SALES—Warranty.— Where the defense in an action 
for the contract price of a machine which cannot be 
bought in the market is breach of warranty, evidence 
to show the loss by reason of such breach of an actual 
contract by the purchaser with a third person, and the 
difference between what it would have cost to execute 
the contract, and the price agreed to be paid for so 
doing, is admissible.—CARROLL-PORTER BOILER & TANK 
Co. V. COLUMBUS MacuH, Co., U. 8. C. C, of App., 55 Fed, 
Rep. 451. 

88. SCHOOL DisTRICTS — Removal of Treasurer.—A 
person elected, and who has entered upon the dis- 
charge of his duties, as a school-district officer cannot 
be deprived of his office upon the ground that he has 
neglected or refused to perform any duty required of 
him, without notice, and a hearing before some com- 
petent officer or tribunal; and, until a forfeiture of his 
right to the office has been aseertained and declared 
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the county superintendent has no authority to appoint 
another person in his stead.—JACQUES V. LITLE, Kan., 
33 Pac. Rep. 106. 

89. SPECIFIC PERFORMANCE — Statute of Frauds. — 
Where a person in good faith makes valuable and 
lasting improvements on land, of which he is in pos- 
session under a forged deed delivered to him by an 
agent authorized to contract for the sale of the land, 
and who had orally agreed to sell the land to such 
person, there is such a part performance of the con- 
tract of sale as in an action for specific performance 
willtake it out ofthe statute of frauds.—JOHNSON V. 
HURLEY, Mo., 22S. W. Rep. 492. 


90. SPECIFIC PERFORMANCE—Tendor of Deed.—In an 
action to enforce specific performance of a contract 
to buy land, resisted on the ground that the deed 
tendered is insufficient, it is error for the court to 
construe the agreement, and leave it for the jury to 
say, inthe light of such construction, and from an 
inspection of the agreement and deed, whether the 
deed is such as plaintiff was required to deliver, as 
this isa question for the court.—BEESON V. PORTER, 
Penn., 26 Atl. Rep. 699. 

91. STATUTES — Enactment. — Where a bill has been 
attested by the signature of the presiding officers of 
both branches of the legislature, and signed by the gov- 
ernor, it will not be declared invalid because of irreg- 
ularities in the proceedings of the legislature, where 
no express provision of the constitution has been 
violated.—STATE V. MOORE, Neb., 55 N. W. Rep. 299. 

92. STATUTES — Repeai by Implication.—When two 
Statutes onthe same subject are repugnant in any of 
their provisions, the later, without words of repeal, 
operates, to the extent of the repugnancy, asa repeal 
af the earlier.—MERSEREAU V. MERSEREAU CO., N. J., 
26 Atl. Rep. 682. 

93. TAXATION—National Bank Shares.—Our tax laws 
do not authorize the deduction from the value of 
shares in a national bank, entered on the duplicate for 
taxation, of legal, bona side debts owing by the holder 
of such shares of stock.—NILES V. SHAW, Ohio, 34.N. E. 
Rep. 162. 

94. TELEGRAPH COMPANIES — Delivery of Message.— 
Where one telegraph company delivers a message to 
another company to send the rest of the distance, the 
charges being divided, the lutter is liable to the sender 
for any delay by it in the delivery of the message.— 
WESTERN UNION TEL. CO. V. TAYLOR, Tex., 228. W. 
Rep. 532. 

95. TELEGRAPH COMPANIES — Message on Sunday.— 
Where a telegraph company receives a message on 
Sunday for transmission, calling an attorney to appear 
in court on Monday morning, but does not deliver it 
until Monday evening, it is liable for the statutory 
penalty for failure to delivera message, and for the 
damages resulting to the attorney by not being able 
to respond to the message, whether sending the mes- 
sage is a work of necessity within the exception of the 
Sunday law or not.—WESTERN UNION TEL. Co. v. MC- 
LADRIN, Miss., 13 South. Rep. 36. 

96. TRUSTS—Insolvency.—Pending a suit by a creditor 
against his debtor and the latter’s trustee to compel 
the trustee to pay the debt out of the trust fund in his 
hands, the debtor was adjudged insolvent, and his es- 
tate transferred to assignees: Held, that they took 
title tothe trust estate free from any claim of said 
creditor, since the latter did not, by beginning his 
suit, acquire any lien on said estate.—TITCOMB yY. 
BRADLEE, Mass., 34 N. E. Rep. 189. 

97. VARIANCE—Nuisance.—Under Rev. St. 1881, § 289, 
which defines a nuisance as ‘‘whatever is injurious to 
health, indecent, or offensive to the senses, oran ob- 
struction to the free use of property, so as essentially 
to interfere with the comfortable enjoyment of life or 
property,” the obstruction ofa ditch which drains a 
tract of farming land is a continuing nuisance, for 
which a purchaser ofthe land, after the creation of 
the obstruction, may bring suit.—STEINKE V. BENTLEY, 
Ind., 34 N. E. Rep. 97. 





98. VENDOR AND PURCHASER — Dotal Property.—The 
purchaser of dotal property legally alienated has 
nothing to do with the reinvestment of its value.— 
HEINE V. MECHANICS’ & TRADERS’ INS. CO., La., 13 
South. Rep. 1. 

99. VENDOR AND VENDEE — Option to Purchase.— 
Where, under a written contract with the owner of 
land, a person has an option to purchase an undivided 
half interest therein within a specified time and on 
conditions stated, and within such time is able and 
offers to pay the price and comply with such condi- 
tions, and fails to do so only by request of such owner, 
the latter is in default, andthe former may compel 
such owner’s executors to account to him for one-half 
the profits in the land.—WHEATLAND V. SILSBEE, 
Mass., 34 N. E. Rep. 192. 

100. We_LL — Charitable Bequest.—A direction to ex- 
ecutors to pay money ‘‘for the benefit of disabled sol- 
diers and seamen who served in the Union army in the 
late War of Rebellion in the United States, their widows 
and orphans,” is good as a public charitable bequest.— 
HOLMES V. COATES, Mass., 34 N. E. Rep. 196. 

101. WILL—Estate Devised.—A testator devised cer- 
tain land to trustees in trust forthe payment of cer- 
tain annuities, and directed them, after the payment 
of allsuch annuities, to convey the land to Harvard 
College. The trustees were authorized to rent the 
land, and were empowered by a codicil to sell some of 
it, though the will itself, in providing for the annuitants, 
directed that the land “be not sold or alienated, but 
reserved for the purposes of this will.”’ Other land 
was devised to the college in trust to retain the same: 
Held, that the college had power to sell the land first 
mentioned after it had been conveyed to it by the 
trustees upon expiration of the annuities.—PRESIDENT 
AND FELLOWS OF HARVARD COLLEGE Vv. WELD, Mass., 
34.N. E. Rep. 175. 

102. WILLS—Execution.—It is a sufficient compliance 
with the statutory requirement that a testator shall 
declare his will in the presence of witnesses, when 
enough is said or done, inthe presénce and with the 
knowledge of the testator, to give the witnesses to 
understand distinctly that the testator desires them to 
know that the paper produced is his will, which they 
are to attest as such.—DARNELL Vv. BuzBY, N. J., 26 
Atl. Rep. 676. 

103. WILLS-—-Publication—Attesting Witness.—W here 
atestator has previously told the subscribing witnes- 
ses that he intends to execute his will at a certain time 
and place, and requests them to attend to witness its 
execution, an act done or sign made by him in their 
presence, at the time and place appointed, may be so 
unmistakable in it significance as to speak to them as 
plainly as any oral declaration he could make.—ROB- 
BINS V. ROBBINS, N. J., 26 Atl. Rep. 673. 


104. WILLS—Trusts.—A will gave money to a trustee 
to hold ‘‘for the following uses, purposes, and objects, 
and none other whatsoever,” and then provided that 
he should pay overthe income as received by him te 
testator’s daughter S during her life, without in terms 
investing the trustee with any discretion in such pay- 
ments; and then authorized him to pay her any part of 
the principal when heshould regard it expedient. The 
will was carefully drawn, and other provisions, in 
which discretion was given the trustee in paying in- 
come to beneficiaries, were in aptterms: Held, that 
the trustee has no discretion in paying the income of 
the fund of S, but it is payable to her absolutely, and 
therefore her receiver in insolvency is entitled to re- 
ceive it.—EVANS V. WALL, Mass., 34 N. E. Rep. 183. 

105. WITNESS — Competency — Husband and Wife.— 
Under the provisions of section 331 of the Code of Civil 
Procedure, a wife, over her husband’s objection, can- 
not be required to testify as to facts which it is claimed 
by the adverse party would show that a transfer of 
property from her husband to herself was fraudulent. 
Neither can the husband, under like circumstances, be 
compelled to testify as against his wife.—NILAND V. 
KALISH, Neb., 55 N. W. Rep. 295, 
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